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Individual Liberties 

"If there is any principle of the Constitution that more imperatively calls (or 
attachment than any other, it is the principle of free thought-not free thought 

for those who agree with us but freedom for the thought that we hate. ~ 

-Justice Oliver Wendell Holmes's dissent in United Slates v, Schwimmer. 1929 

Essential Question: How do Supreme Court decisions on the First and 
Second Amendments and the relationship of those 
amendments to the Fourteenth Amendment reflect a 
commitment to ndividual liberties? 

Americans have he ld liberty in high regard since losl liberti es initiated 
the break frolll Great Britain. The ori ginal Consti tution includes a few basic 
protections from govcnuncnt- Congrcss can pass no bill of attainder and 
no ex post facto law, and habeas co/pus cannot be suspcnded in pcacctimc. 
Article III guarantees a defendant the right to trial by j ury. However, the 
original Constituti on lacked many fundamental protections. so critics and Anti­
Federalists pushed for a bill of rights to protect civillibcrtics- thosc personal 
freedoms protected from arbi trary governmental interfercnee or dcprivations. 
The Unitcd Siales has stru ggled to fully interpret and define phrases such us 
"free speech," "unreasonable searches," and "cruel and unusual punishments." 

Citizens and governmental officials otten differ on where the line should 
be drawn betwec n government 's pursuit of order and the individual's right 
to freedom. When this conflict occurs, ci tizens can ch,,\l enge government in 
court- appea l a conv icti on or crimina l proced ure ruling or sue the government 
to stop or reverse a state act ion that violates prov isions in the Constitution. 

As you read in Chapter 6, it 's a somewhat compl icated path from the initial 
chall enge in court up to the highest court in the land. When the Supreme COUfl 
makes ,I civil liberti es ruling- that fl ag burning cannot be criminalized or that 
an all-ollt ban on citizen-owned handguns is unreasonable- it sets a general 
standard, or precedent. shaping policy. In making such rul ings, the Court 
articulates its reasoning in its majority opinion. written by a chosen justice, 
or judge, after deciding the case. And for the more complicated dec isions, 
the COllrt wil l devc lop "tests" so govcnullcnt can consider what state action 
is ucceptable and when it crosses a consti tutional linc. Lowcr (;OUftS, 100, (;:111 

use these prccedents as guidance when citizens challenge similar. future cases. 
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I:!llhl!!j Govemmentallaws and policies balancing order and liberty are based 
on the U.S. Constitution and have been interpreted over time. As you read thi s 
chapter, pay close attention to the bahmce the Court found between order and 
individua l liberties as it interpreted the First and Second Amcnd ments. 

Protections in the Bill of Rights 

As you read in Chapter I, the Const itut ion includes a Bi ll of Rights- the fi rst 
ten amendments- designed specifica lly 10 guarantee ind ividua l li berties and 
rights . These civil liberties include protections of individuals, protections of 
their opinions and the ri ght to express them, and protect ions of their property. 
Specifically, individuals were protected from 'he govemmenl, frolll the 
"misconstruction or abuse of its powcrs," according to the Preamble to the Bi ll 
of Rights that was sent OlitlO the states for rat ifica tion in 1789. 

Over the years, the provisions in the Bi ll of Rights have been interpreted 
by the Supreme Court in an effort to balance individua l rights and publ ic safety 
and order. Eight of the fifteen Supreme COlirt eases that YO LL need to know for 
the AP exam are tied to the Bi ll of Rights, as the chart below shows, as well as 
to the Fourteenth Amendment. YOli wi ll read about each of the cases in depth 
in this chapler and the next. 

MUST-KNOW SUPREME COURT CASES AND RELEVANT AMENDMENTS ' 

Must-Know Supreme Ruling Amendment 
Court Cases 

Schenck v. United States Speech representing ~a clear and First 
(1919) present danger- Is not protected. 

1S.0 pago 240.) 

Tinker v. Des Moines Students in public schools are First 
Independent Community allowed to wear armbands as 
School District (1969) symbolic speech. (See page 243.) 

New York Times Co. v. The government cannot exercise First 
United States (1971) prior restraint (forbid publication 

ahead of time). (See page 250.) 

Engel v. Vitale (1962) School-sponsored religious First 
activities violate the 
establishment clause. 
(Se8 page 254.) 

Wisconsin v. Yoder (1972) Requirements that Amish First 
students attend school past 
the eighth grade violate the free 
exercise clause. (See page 257.) 
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MUST-KNOW SUPREME COURT CASES AND AELEVANT AMENDMENTS 

McDonald v. Chicago (2010) The right to keep and bear Second 
arms for self-defense in one's 
home applies to the states. (See 
page 264.) 

Gideon v. Wainwright (1963 States must provide poor Sixth 
defendants an attorney to 
guarantee a fair trial. 
(See page 284.) 

Roe v. Wade (1973) The right of privacy extends to The First, Third, 
a woman's decision to have an Fourth, Fifth, 
abortion. though the stale has a and Ninth 
legitimate interest in protecting amendments have 
the unborn after a certain point been interpreted 
and protecting a mother's health. as creating "zones 
(See page 287.) of privacy." 

A Culture of Civil Liberties 
The freedoms Americans cnjoy are about as comprehensivc as those in any 
Western democracy. Anyone can practice or create nearly any kind ofreligion. 
Expressing opinions in public fo rums or in print is nearl y always protected. Just 
outside the Capitol building, the White House, and the Supreme Court , ever­
present protestors criticize law, presidential action , and alleged miscarriages 
of justice without fear of punishment or retribution. Nea rl y all peop le enjoy 
a great degree of privacy in their homes. Un less the police have "probable 
cause" to suspect criminal behavior, individuals can tru st that government 
will nol enter unannounced . When civil liberties violations have occurred, 
individua ls and groups such as the American Civil Liberties Union (ACLU) 
have cha llenged them in court. Both liberals and conscrvatives hold civil 
liberties dear, al though they view them somewhat difTerently. 

At the same time, however, civil liberties are limited when they impinge 
on the pub lic interest, another cheri shed democrat ic idea l. Public interest 
is the we lfare or well-be ing of the general public. For example, for the sake 
of public in terest, the libcrties of minors arc limitcd. Thei r right to drive is 
restricted until they arc teenagers (between 14 and 17 years old, depending 
on their state), both for their safety and the safety of the general pUblic. 
And although people generally have the right to free speech , what they say 
cannot se ri ously threaten public safety or ruin a perso n's reputation with 
untruthfu l cla ims. In the culture of civil liberti es in the United Slates, then , 
personal libe rt ies have limits out of concern for the pub lic interest. 
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Selective Incorporation 

All levels of government adhere to most elemen ts orlhe Bill of Ri ghts, but that 
wasll't always the case. The Bill of Rights was ratified to protect the people 
from the federal government. The First Amendment states, "Congress shall 
make no law" that violates freedoms of religion, speech, press, and assembly. 
The document then goes on to address additional liberties Congress cannot take 
away. Most stutes had already developed bil ls of rights with similar prov isions, 
but states did not originally have to fol low the nationa l Bi ll of Rights because it 
was understood that the federa l Constitution referred only to federa l la ws, not 
state laws. Through a process known as selective incorporation, the Supreme 
Court has nl led in landmark cases that state laws must also adhere to selective 
Bill of Rights provis ions through the Fourteenth Amendment's due process 
clause. 

Due Process Tbe right to due process dates back to England 's Magna 
Carta ( 12 15), when nobles limited the king's ability to ignore their liberties. 
Due process ensures fair procedures when the government burdens or deprives 
an individual. It prevents arbitrary government decisions to avoid mi staken or 
abusive takin g of life, liberty. or property (incl uding money) from individua ls 
without legal cause. Due process al so ensures accused persons a fair trial. Due 
process is a fundamental fairness concept that ensures a legitimate government 
in a democracy. The due process clause in the Fifth Amendment establishes 
that no person shall be "depri ved of life, libeny, or propeny. without due 
process of law; nor shall pri vate property be taken for public use, without just 
compcnsation. " 

Fourtee nth Amendment The ratification of thc Four teenth 
Amendment ( 1868) in the aftermath of the Civil War strengthcned due 
process . Before the war, Southern states had made it a crimc to speak 
out against slavery or to pub lish anti slavery materia ls. Union leaders 
questi oned the lega li ty of these sta tutes. During Reconst ructi on, Un ion 
leaders complained that Southerne rs denied African Americans, Unioni sts, 
and Republi cans bas ic libcrties of free speech. criminal proccdure right s, 
and the right to bear arms. They ques ti oned whether the losing rebe l sta te 
governments would willingly fo llow the wide ly understood princip les 
of due process) especiall y towa rd freed slaves. Would an accused black 
man receive a fair and impartia l jury at hi s trial? Could an A frican 
American defendant refuse to test ify in court , as whites could? Could the 
Southe rn states infli ct the same c ruel and unusual pun ishment s on freed 
men that they had infl icted on s laves? To ensure th e states foll owed these 
commonl y accepted princ iples in the federa l Bill of Rights and in Illost 
state constitutions, the House Republicans drafted the most important and 
faHeaching of the Reconstruction Amendments, the Fourteenth, whi ch 
declares tha t "a ll persons born or naturalized in the United Sta tes ... are 
c itizens" and that no state can ;'deprive any person o f life , liberty, or 
propert y. without due process of law ... ." 
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Source: UlJr{lryoICongr,,~s 

S~ak~r of the I louse Thaddeus Stevens (left) and 1>hssaehusellS Senatnr Charles Sumner ernfted 
lind led passage o f the Fourteenth Amendment to, in part, ensure newly freed African Americans 
due process orb,,'. 

Early II/corpora/it'" The first incorporati on case used due process to 
eva luate issucs of property se izure. In the I 880s, a Chicago rai l linc sued the 
city, which had constructed a street across its tracks. In an 1897 decis ion, tbe 
Court held that the newer due process clause compe lled Chicago to award 
just compensati on when taking private property for public usc. This ruling 
incorporated the "just com pensation" provision or the Fifth Amendment, 
requiring that the states adhere to it as well . 

Later, the Supreme Coun declared that tbe Fi rst Amendment prevents states 
from infringing on free thought and free express ion. In a series of cases that 
addressed state laws designed to crush radi cal ideas and sensational jollmati sm, 
the COllft began to hold stales 10 First Amendment standards. Benjamin Gitlow, 
a New York Socia li st, was arrested and prosecuted for violating the stale's 
criminal anarchy law. The law prevenled advocating a violent overthrow of 
the government. Gittow was arrested for writ ing, publishing, and distributing 
thousands of copies of pamphlets ca lled the Left Wing Manifeslo that ca lled for 
strik es and "class action ... in any fonn. " 

In one of its fifSt cases, the ACLU appea led hi s case and argued that Ihe 
due process clause of the Fourteenth Amendment compell ed states to follow 
the same rree speech and free press ideas in Ille first Amendment as the 
federal government. In Gilloll' v. New York ( 1925). however, Ihe Court actually 
enhanced the state 's power by upholding the stale 's cri mina l anarchy law and 
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Gitlow's conviction because Gitlow's activities represented a threat to public 
safety. Nonetheless, the COllrt did address the queslion of whether or not the 
Bill of Rights did or could apply 10 the states. In the majority opinion, the 
Court said, "For present purposes, we may and do assume that freedom of 
speech and of the press ... are among the fundamental personal rights and 
'liberties' protected by the due process clause of the Fourteenth Amendment 
from impairment by Ihe Stales." In other words, Gitlow's free speech was nOI 
protected because it was a Ihreat to public safety, but the Court did put the 
states 011 notice. 

The Court applied that warning in 193 1. Minnesota had attempted to 
bring outrageous newspapers under control with a public nuisance law, 
informally dubbed the Minnesota Gag Law. This statute permitted a judge to 
stop obscene, malicious, scandalous, and defamatory material. A hard-hitting 
paper publi shed by the unsavory J.M. Near printed anti-Catholic, anti-Semitic, 
anti-B lack, and an ti-labor stories. Both the ACLU and Chicago newspaper 
mogul Robert McComlick came to Near's aid on anti-censorship principles. 
The Court did too. In Near v. Minnesota it declared that the Minnesota statute 
"raises questions of grave importance .... It is no longer open to doubt that 
the liberty of the press ... is within the liberty safeguarded by the due process 
clause of the Fourteenth Amendment. .. . " In this ruling, through the doctrine 
ofseleel'ive incorporation, the Court imposed limitations on state regulation of 
civi l ri ghts lind liberties. (For another case demonstrating limitations on state 
reguililions, scc McDonald v. Chicago on pages 264-266.) 

It IS appropriate that the Court emphasized the First Amendment freedoms 
early on in the incorporation process. The basic American idea that free 
religion , speech, and press should be protected from all governments dates 
back 10 the foundi ng. In creating the Bi ll of Rights in 1789, James Mad ison 
lmd othcrs had strongly supported an early draft that stated, "No state shall 
infringe on the equa l rights of conscience, nor th e freedom of speech, or of the 
press ." [t was the only proposed amendment directly limiting states' authority. 
As biographer Richard Labunski reveal s, Madison cal led it the most valuable 
amendment on the list because it was "equally necessary that [these rights] 
should be secured against the stale governmen ts." 

In case lifter case, the Court has required stales 10 guarantee free 
speech, freedom of religion, fair and impartial juries, and rights against 
self-incrimination. Though states have incorporated nearly all rights in the 
document, a few rights in the Bill of Rights remain denied exc lusively to the 
federal government but not yet denied to the states. 

• RIGHTS NOT YET INCORPORATED . 

• Third Amendment protections against quartering troops In homes 

Fifth Amendment right to a grand jury indictment in misdemeanor cases 

Seventh Amendment right to jury trials in civil cases 

Eighth Amendment protection against excessive bail 
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The First Amendment: Free Speech and Free Press 
Once the Court, through the incorporation doctrine, had required stales and 
loca lities to follow the First Amendment, il look two generations of cases to 
define "free speech" and "free press ." When does onc person 's right to free 
expression violate others' right to peace, safety, or decency? Free speech is not 
absolute, but both federal and slate govemmcnts have [0 show substantial or 
COIUI)clling governmental interest- a purpose important enough to justify 
the infringement of personal liberties- to curb il. 

The creators of the First Amendment meant to prevent government 
censorship. Many revolutionary leaders came to despise the accusation of 
seditious libel- a charge that resulted in fines aneVor jail time for anyone who 
critici zed public o!lic ial s or governmen t policies. l3ecause expressing di ssent 
in assemblies and in print during the colonial era led to independence and 
increased freedoms, the members of the first Congress preserved this right as 
the very first of the amendments. 

The Court has not made much distinction between "speech" and "press" 
and ordinarily provides the same protcctive standards for both rights. "Speech" 
includes an array of ex press ions- actual words, the lack of words, pictures, and 
actions. An average citizen has as much right 10 free press as does a professional 
journalist. The First Amendment docs not protect all speech, however. especially 
speech that invites danger. thai is obscene, or that violates an ex isting law. 

The governmcm also has no prerogative of prior restraint- thc right 
to stop spoken or printed expression in advance- first declared in Near 
and later reaffirmed in Nell' )'ork Times 1'. United States (see page 250). 
Governments cannot suppress a th ought from en tering the markctplace of 
ideas just because most peoplc see the idea as repugnant or offensive. A 
gove rnmcntthat cu n squclc h idcas is one Ihat violates the vc ry essence ofa 
frec democracy. Thc Court. however, has never suggested that it s reverence 
for free expression means that all expression should be tolerated at all times 
under all condit ions. In addition to what the federal government prevents 
on th e airwaves (see C hapter 16), there arc exceptions that allow stat e and 
federal governments 10 limit or punish additional forms of speech. 

Balancing National Security and Individual Freedoms 
The Supreme Court continually interprets provisions of the Bill of Rights 
to balance the power of govcrnment and the civil li berties of individuals, 
sometimes recognizing that individual freedoms arc of primary importance. 
other times finding that limitations to free speech can be justified, especia lly 
when they are needed 10 maintain socia l order. (For more on national security 
and other individual freedoms protected in the Bill of Rights, see page 28.) 

Clear and Prescnl Olinger The first time Ihe Court examined a federal 
convicti on on a free speech claim was in Schenck \1. United Slates (1919). 
This case helped establish that limitations on frce speec h may be warranted 
during wartime. 
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MUST-KNOW SUPREME COURT DECISIONS, SCHENCK V. 
UNITED STATES (1919) 

The Constitutional Question Before the Court: Does the government's 
prosecution and punishment for expressing opposition to the military draft 
during wartime violate the First Amendment's free speech clause? 

Decision: No, for United States, 9:0. 

Facts: As the United Slates entered World War I against the Central Powers, 
including Germany, the 1917 Sedition and Espionage Acts prevented 
publications that criticized the government, thai advocated treason or 
insurrection, or that incited disloyal behavior in the military. A U.S. district 

court tried and convicted Charles Schenck, the secretary of the Socialist 
Party, when he printed 15,000 anti-draft leaflets intended for Philadelphia­
area draftees. In an effort to dissuade people from complying with the draft, 
he argued in his pamphlet that a mandatory military draft, or conscription, 
amounted to involuntary servitude, which is denied by the Thirteenth 
Amendment. The government was very concerned at the time about the 
Socialist Party, German Americans, and those who questioned America's 
military draft and war effort. 

Schenck appealed the guilty verdict from the district court. On hearing the 
case, the Supreme Court drew a distinction between speech that communicated 
honest opinion and speech that incited unlawful action and thereby represented a 
"clear and present danger." In a unanimous opinion delivered after the war's end, 
the Court upheld the government's right to convict citizens for certain speech. 
Schenck went to prison, as did defendants in five similar cases. The clear and 
present danger test became the balancing act between competing demands of 
free expression and a government needing to protect a free society. 

Reasoning: The Court arrived at its opinion through recognizing that the context 
of an expression needs to be considered to determine its constitutionality. At 
other times, under other circumstances, the pamphlet or circular might have been 
allowed. But during wartime and because of the immediate actions the pamphlet 
could lead 10, the harm from the circular overrode Schenck's right to publish and 
distribute it. 

The Court's Majority Opinion by Mr, Justice Oliver Wendell Holmes: 
In impassioned language, [the pamphlet] intimated that conscription was 
despotism in its worst form, and a monstrous wrong against humanity in the 
interest of Wall Street's chosen few .. . . It described the arguments on the 
other side as coming from cunning politicians and a mercenary capitalist 
press, and even silent consent to the conscription law as helping to support 
an infamous conspiracy .. . . Of course, the document would not have been 
sent unless it had been intended to have some effect, and we do nol see 
what effect it could be expected to have upon persons subject to the draft 
except to Influence them to obstruct the carrying of it out .... 

We admit that, In many places and in ordinary times, the defendants, 
In saying aU thai was said In the circular, would have been within their 
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constitutional rights. But the character of every act depends upon the 
circumstances in which it Is done . ... The most stringent protection of 
free speech would not protect a man in falsely shouting fire in a theatre and 
causing a panic. It does not even protect a man from an injunction against 
uttering words that may have all the eHect of force . . .. The question in 
every caselis whether the words used are used in such circumstances and 
are of such a nature as to create a clear and present danger that they will 
bring about the SUbstantive evils that Congress has a right to prevent. II is a 
question of proximity and degree. When a nation is at war, many things that 
might be said in time of peace are such a hindrance to Its effort that their 
ullerance will not be endured so long as men fight, and that no Court could 
regard them as protected by any constitutional right. 

Since Schenck: Justice Holmes famously reconsidered and redefined his 
views in a similar case that arrived in the Court soon after Schenck. In Abrams 
v. United States, an appeal by Russian immigrants convicted under the same 
law as Schenck had been, the Court decided once again-mainly for the same 
reason-to uphold convictions. Holmes, nowever, voted Ihls Ume 10 overturn the 

conviction and wrote a dissenting opinion declaring the Court should uphotd such 
convictions only if the speech "produces or is intended to produce clear and 
imminent danger that it will bring about ... sUbstantive evils. n Decades later, the 
Court ruled in Brandenburg v. Ohio -an appeal of a convicted Klansman accused 
of inciting lawlessness at a rally - that such speech could be punished only if it is 
meant to indte or produce "imminent lawless action and is likely to ... produce 
such action." The clear and present danger standard did not prevent aU forms of 
speech nor was the claim always a justification tor criminal charges. 

Political Science Disciplinary Practices: Explain Reasoning, Similarities, and 
Differences 

A number of Supreme Court cases have established a "test"-a set of criteria 
to determine whether speech is protected or nol. Like other Supreme Court 
opinions, however, the tests are always being interpreted and reinterpreted over 
time. 

Apply: Complete the following activities focusing on Schenck v. United States. 

1. Explain the reasoning behind the Supreme Court's decision. Take into 
account the context in whIch the pamphlet was published. 

2. Describe the "clear and present danger" the pamphlet was seen to create. 
What practical effect on the United States would that danger have had if it 
were realized? 

3. Explain how later Court decisions reinterpreted or refined the uclear and 
present danger~ test for protected or unprotected speech. In other words, 
how were the opinions in Schenck similar to and different from those in 
Abrams and Brandenburg? 

INDIVIDUAL UBERTIES 241 



Free Speech and the Cold War Congress's attempts to suppress 
speech temporaril y subsided bu t rose again du ri ng Co ld War threats. In 
1949, President Truman's justice department convicted II Communist 
Party leaders under the 1940 Smith Act- a law Ihal made advocatin g the 
overthrow of any governmen t in the United States a crimina l act. After a 
nine-month trial , the jury convicted the Communists. But later the Court 
drew a line between advocat ing a government change in the abstract versus 
call ing ror actual ill egal action to cause an overthrow. The Court did not 
toss out the Smith Act , but it overturned these conv ict ions and weakened 
the Justice Departmen t's efforts to prosecute Communists for ex press ing 
unpopular ideas. 

Vietnam Wllr Era I\s the Court soOened it s restri ctions on free specch, 
Amcric:ms beellll1e more will ing to protest. The I 960s witncssed a rcvolution 
in iree expression. As support for the Vietnam War waned, young men burned 
their draft ca rds to protest the military draft. Congress quickl y passed a law to 
prcvent thc dcstruction oflhese government-issucd documents. 

Dav id O ' Brien burned hi s Selective Service registration card in front of 
a Boston courthouse and was convicted for that action under Ihe Selective 
Service Act, which prohibited willful destruction of draft cards. He appea led to 
the Suprcme Court , arguing thai his protest was a symbolic act of speech that 
government could not infringe. The Court, however, upheld his conviction and 
sided with the government's right to prevent this behavior in order to protect 
Congress's authority 10 raise and suppurt an army. O'Brien was disrupting the 
draft effort and publicly cncouraging others to do the samc. Others continued 
to bum £Iran cards, but after UniIed Slares v. 0 'Brien ( 1968), thi s symbolic act 
was not protected. 

Symbolic Speech 
As David O'B ri en learned, people can not invoke sym bolic speec h to defend 
an act that might otherwise be illegal. For example, a nude ci ti zen cannot 
walk through the town sq uare and claim a right to symbo li cally protest text il e 
sweatshops nfier his arrest for indecent exposure. Symbolic speech per sc 
is not an absolute defense in a free speech confli ct. Thai said, the COllrl has 
protected a number of symbolic acts or expressions. 

In Apri l 1968, Paul Robert Cohen wore a jacket bearing the words 
"F - the Drafi" wh ile walking into a Los Angcles courthouse. Loca l authorities 
arrested and conv icted him for "disturbing the peace ... by offensive conduct." 
The Supreme Court later ovef{umed the conviction in Cohell \~ Ca/ijol'llia 
( 1971). As opposed to its stance on the act of burning a drall card in 0 'Briell, 
the Court declared the state could not prosecute Cohen for thi s express ion. The 
phrase on Ihejackct in no way incited an illega l action. "One man's vulgarity 
is another's lyri c," the majority opinion stated. 

Atong similar reasoning, the Court struck down both state und federal 
statutes mea nt to preve nt desecrating or burn in g the U.S. flag in Texas v . 
.Johnson ( 1989) and UI/ited Slates v. Eichman (1990), respecti ve ly. The Court 
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found that these laws serve no purpose olher than ensuring a governmcnt­
imposed polit ical idea- reverence for the nag. 

Timc, Place, and Murlller Rcgulations In evaluating regulations of 
symbolic expression, the Court looks primari ly at whether the regulatio n 
suppresses the content of the message or simpl y regulates the accompanying 
conduct. Is the government ultimately suppressing what was being said, or 
the time, place, or man ncr in which it was cxpressed? Com pare the Cohell 
and O'Brien rUlings. In both cases, someone expressed opposition to the 
Vietnam-era draft. O'Brien burned a government-issued draft card. The 
Court didn'l prolecllhe defendanl's speech bUi ralher uphe ld a law 10 ass isl 
Congress in its conscription powers, Cohen publicly expressed di slike 
for the draft with an ugly phrase printed on his jacket, but he did nothing 
to incite public protest and did not actually refuse to en li st, so the Court 
protected the speech. 

Time, place, and manner regulations must be tested agai nst a set of four 
criteria. 

TIME, PLACE, AND MANNER TEST 

,. The restriction must be content-neutral. That is, it must not suppress the content 
of the expression. 

2. The restriction must serve a significant government interest. In the O'Brien case, 
the Court ruled that the burning of a draft card was disrupting the government's 
Interest of raising an army. 

3. The restriction must be narrowly tailored. That is, the law must be designed in 
the most specific, targeted way possible, avoiding spillover into other areas. For 
example, the law upheld in O'Brien was specifically about burning draft cards, not 
other items, such as flags, whose burning might express a similar message. 

4. There must be adequate alternative ways of expression. The court can suppress 
e)(pression on the basis of time, place, and manner if there are other times, 
places, and manners in which the idea can be expressed. 

The question of "place" and "manner" became key aspects of a landmark 
case involving free speech in schools. 

MUST-KNOW SUPREME COURT DECISIONS: TINKER V. DES 
MOINES INDEPENDENT COMMUNITY SCHOOL DISTRICT (1969) 

The Constitutional Question Before the Court: Does a public school ban on 
students wearing armbands in symbolic, political protest violate a. student's First 
Amendment freedom of speech? 

Decis ion: Yes, for Tinker, 7:2 

Facts: In December of 1965 In Des Moines, Iowa, Mary Beth Tinker, her brother 
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John F. nnker, their friend Christopher Eckhardt, and others developed a plan 
for an organized protest of the U.S. connict underYVay in Vietnam. They planned 
to wear black armbands for a period of time as well as have two days of fasting. 
The school administrators learned of the organized protest and predicted it 
would become a distraction in the learning en\lironment they had to maintain. 
They also believed it might be taken as disrespectful by some students and 
become, at minimum, a potential problem. School principals met and developed 
a policy to address their concerns. When the Tinkers and other students arri\led 
to school wearing the armbands, principals instructed the students to remove 
them. The students, with support from their parents, refused, The school then 
suspended the students until they were willing to return without wearing the 
bands. The Tinkers and the others sued in U.S. district court on free speech 
grounds and eventually appealed to the Supreme Court. 

Reasoning: Noting that the record or facts showed no disruption took place, 
the Court ruled in favor of the students who challenged the suspension, 
declaring that the students' right to political, symbolic speech based on the First 
Amendment overrode the school administrators' concern for potential disorder. 
The decision protected this speech because the suspension failed the conlent­
neutral criterion of the time, place, and manner test: it was intended to quiet the 
students' anti-war message to avoid possible disruptions. 

The Court's Majority Opinion by Mr, Justice Abe Fortas: First 
Amendment rights, applied in light of the special characteristics of the 
school environment, are a\lailable to teachers and students. It can hardly 
be argued that either students or teachers shed their constltutional rights to 
freedom of speech or expression at the schoolhouse gate. This has been the 
unmistakable holding of this Court for almost 50 years .... 

Our problem invol\les direct, primary First Amendment rights akin to "pure 
speech" .... 

The school officials banned and sought to punish petitioners for a 
silent, passive expression of opinion, unaccompanied by any disorder or 
disturbance on the part of petitioners. There is here no evidence whatever 
of petitioners' interference, actual or nascent, with the schools' work or of 
coUlslon with the rights of other students to be secure and to be let alone. 
AccOrdingly, this case does not concern speech or action that intrudes upon 
the work of the schools or the rights of other students .... 

Clearly, the prohibition of expression of one particUlar opinion, at least 
without evidence that it is necessary to avoid material and substantial 
Interference with schoolwork or discipline, is not constitutionally permissible. 

In our system, state-operated schools may not be enclaves of 
totalitarianism. School officials do not possess absolute authority over their 
students. Students in school, as welt as out of school, are "persons~ under 
our Constitution .. . In the absence of a specific showing of constitutionally 
valid reasons to regulate their speech, students are entitled to freedom of 
expression of their views. 
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Concurring opinions separated themselves from some parts of the majority 
opinion. Justice Paller Stewart questioned the assumption thai children's First 
Amendment rights are equal to those of adults. Justice Byron White noted the 
distinction between words and behaviors and the effect of expression on a valid 
government interest. 

Concurring Opinion by Mr. J ustice PoUer Stewart: Although I agree 
with much of what Is said In the Court's opinion. and with Its judgment in 
this case, I cannot share the Court's uncritical assumption that, school 
discipline aside, the First Amendment rights of children are coextensive 
with those of adults. 

Concurring Opinion by Mr. Justice Byron White: White I join the Courfs 
opinion. I deem it appropriate to note, first, that the Court continues 
to recognize a distinction between communicating by words and 
communicating by acts or conduct which sufficiently Impinges on some valid 
state Interest; and, second, that I do not subscribe to eveJYthlng the Court of 
Appeals said about free speech in its opinion in Bumside v. Byars . .. a case 
relied upon by the Court in the maHer now before us. 

Justice Hugo Black Issued a strong dissent, questioning the authority of courts 
to decide how students will spend their lime In school and wonylng about how 
the Court might be fostering an era of permissiveness. Justice John Marshall 
Harlan 11 also dissented, noting that he would rather the burden of proof be on 
the complainants to prove that the school was trying to prevent expression of an 
unpopular opinion while allowing the expression of a more popular one. 

Dissenting Opinion by Mr. Justice Hugo Black: The crucial remaining 
questions are whether students and teachers may use the schools at their 
whim as a platform for the exercise of free speech-~symbonc" or "pure"­
and whether the courts will allocate to themselves the functIon of deciding 
how the pupils' school day will be spent. While I have always believed 
that, under the Rrsl and Fourteenth Amendments, neither the State nor the 
Federal Government has any authority to regulate or censor the content of 
speech, I have never believed that any person has a right 10 give speeches 
or engage In demonstrations where he pleases and when he pleases .... 

If the time has come when pupils 01 state-supported schools, 
kindergartens, grammar schools, or high schools. enn defy and flout orders 
of school officials to keep their minds on their own schoolwork. it is the 
beginning of a new revolutionary era of permissiveness In this country 
fostered by the Judiciary." 

Since Tinker: The Tinkers' war protest was a brand of political speech. A 
different brand of speech was at the center of another case InVOlving a school 
suspension, settled in 1986. High school student Mati Fraser gave a speech 
to a student assembly at his Bethel, Washington. school that showcased 

INDIVIDUAL UBERTIES 245 



student government candidates. In introducing his friend, Fraser delivered a 
speech riddled with sexual innuendo that caused a roaring reaction and led 
the school 10 suspend him. Fraser challenged his suspension. The Court, after 
fully analyzing Fraser's sexually suggestive language, upheld the school's 
punishment (Bethel School District v. Fraser, 1986). The Court considered the 
Tinker precedent, but unlike the speech in Tinker, the speech in this case had 
no real political value and was designed to entertain an audience of high school 
students. Students still do not shed their rights at the schoolhouse gates, but 
neither are they entitled to lewd or offensive speech. 

A similar case reached the Court in 2007 (Morse v. Frederick). In Alaska, a student 
body gathered outside a school to witness and cheer on the Olympic torch as 
runners carried it by. In a quest for allention, one student flashed a homemade 
sign that read wBONG HITS 4 JESUS~ as the torch passed the school. The 
student was suspended, and he lost his appeal challenging the suspension. The 
Court ruled that even though the event took place off of school grounds, it was 
school-sponsored and therefore a matter for school offiCials to decide, and the 
school was reasonable to see his sign as promoting illegal drug use. 

Political Science Disciplinary Practices and Reasoning Processes: Explain 
Complex Similarities and Differences 

Concurring and dissenting opinions clearly show thai cases are not black and 
white, that there are more than two possible poSitions on a controversial matter. 
Concurring opinions show that while a justice voted with Ihe majority, he or she 
did so for reasons other than or in addition to those articulated in the majority 
opinion. More than one dissenting opinion shows that there are different grounds 
on which to disagree with the majority opinion. When you are developing your 
own arguments, be aware of the multitude of possible posilions on your topic 
and be ready to address them. 

Apply: Complete the following activities. 

1. Explain the facts, majorily decision, and reasoning in the Tinker case. 

2. Explain the constitutional prinCiple under consideration in this case. 

3. Explain three points Justice Fortas made in the majority opinion. 

4. Identify unique points Justices White and Black made in their opinions. 

5. Justice White mentions one case ()(l which the Tinker case was 
decided, Burnside v. Byars. Explain the role of precedents in determining 
the Court's opinions. What similar kinds of evidence can you use as you 
develop your own arguments? 

G. Explain what the Supreme Court defined as the Une between Individual 
freedom and public order in Tinker. 

7. Explain the similarities and differences of the outcome in Tinker with the 
outcomes of Bethel School District v. Fraser and Morse v. Frederick. 

246 AMSCO. AP"UNITEO STATES GOVERNMENT ANO POLITICS 



SQU"'t: a"""", Nrc 
Wri ting Ihc majority opinion in lhc n'lkcr ClllC. Juslicc Abc Fortus stntcd Ihat schools 
could rorbid conductt llllt would "(111I1criall), !lId subSlani iall y interfere with IIII' 
requiremen ts or 3pproprime discipline" bm not activities tlmt !nerd), cr..,alC "the 
di scomfort and unpleaslmtnen Ihul always accomp;my an unpopular ,·ic" point" 

Obscenity 
Somc language and images arc so offcnsivc to the a\'cr.tgc cltlzcn that 
governmen ts have banned them. Though obscenity is diffi cult to define , two 
trends preva il regarding obscene speech : the First Amendment does not 
protect it, and no national standard defines what it is. 

[n the 191h centul)'. some Slates and later the nalional govemmcnt outlawed 
obscen ity. Reacti ng 10 published birth control literature, postal inspector and 
moml cnlsader Anthony Comstock pushed for the first national ant i-obsccnity 
law in 1873, which banncd thc circulation and importation of obsccne matcrials 
through the U.S. mail. Yet the legal debate since has generally becn over state 
and local ordinances brought before the Supreme Court on a case-by-case basis. 
The Court has tried to square an individual 's right 10 free specch or press and a 
community 's ri ght \0 ban filthy and oflcns ive material. 

A Tnl1lsfonnatiolllll Time From the late 1950s until the earl y 1 970s, the 
Supreme Court heard several appeal s by those convicted for obscenity. In Roth 
v. UI/ ited Slates (1957), Samuel Roth, a long-time publi sher of questionable 
books, was prosecuted under the Comstock Act. He pub lished :111 £1 sent through 
the mail hi s Goud Times magazine, which contained partially airbrushed nude 
photographs. On the same day, thc Court heard a casc examining a Ca lifomia 
obsccnity law. The Court upheld the long-standing view that both stale and 
federa l obscenity laws were constitutionally pennissible becausc obsccnity 
is "u tterly wi thout redeemi ng social importance:' In Roth. the Court defined 
speech as obscene and unprotectcd when "the average person , applying 
cOlllempomry community standards," finds that it "appeals to the prurient 
intercst" (ha ving lust ful or lewd thoughts or wishes). 
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The new rule created a swamp of ambiguity that the Court tried to clear 
during the next 15 years. Before Roth finished his prison tenn, the law was on 
his side. The pomogmphy industry grew apace during the sexual revolution 
of the 1960s and 19705. Stnte5 reacted, creating a battle between those 
declaring a constitutional right to create or consume risque materials and 
local governments seeking to ban smut. The Court struggled to detemline this 
balance. In his frequently quoted phrase from a 1964 case regarding how to 
di stinguish acceptable versus unacceptable pornographic expression, Justice 
Potter Stewart said, " I know it when I see it." Although the COlirt could not 
reach a solid consensus on obscenity, from 1967 to 1971 it ovenumed 31 
obscenity convictions. 

Defining Obscenity The confl ict continued in Miller )'. Califom;a (1973) . 
Aner a mass mailing from Marv in Miller promoting adu lt materials, a number 
of reci pients complained to Ihe police. Ca lifornia authorities prosecuted 
Miller under the state 's obscenity laws. On appeal, the justi ces reaffinned that 
obscene material was nOI constitutionally protected, but they modified the 
Rolh decision saying in e ITect that a local judge or jury should define obscenity 
by applying local community swndards. Obscenity is not necessarily the same 
as pornography. and pornography mayor may not be obscene. The fo llowing 
year, the Coun overturned Georgia's conviction ofa theater owner for showing 
the fi lm Carnal Knowledge. The Coun has heard subsequent cases dealing 
wi th obscene speech, but the Mi ller test- a SCI of three criteria that resu lted 
from the Miller case-has served as the standard in obscenity cases. 

THE MILLER TEST 

• The average person applying contemporary communily slandards finds It appeals 
to the prurient Interest. 

• II depicts or describes. In a patently offensive way, sexual conduct specifically 
defined by slale law. 

• It lacks serious literary. artistic, poli tical or scientific value. 

Free Press 
"Our liberty depends on the freedom of the press," Thomas Jefferson wrote, 
"tlnd that cllnnot be limited without being lost." Centuries luter, Presidcnt 
Donald Trump oftcn referred to the pri!SS as " the enemy of the people." A free 
press had become an importan t topic during Tru mp 's president ial campaign. 
He repeatedly compla ined about "fake news," and at a campaign rally in 
February 20 16 he said, "I'm going to open up our Iibc l laws so when they 
[the press) write purposely negative and horrible and fa lse art icles, we can sue 
them and win lOIS of money." Could he win those lawsuits? His past efforts, as 
well os the standards for freedom of lhe press, say no. 

Libelous or Defllllllltory Language A charge of libel refers \0 fa lse 
statements in prinllhat defame someone, hurting their reputation. Much negativity 
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can be printed about someone of a crilical, opinionated, or even speculative nature 
before it qualifies as libel. American couns have typically allowed for a rather 
high st.mdard of defamation before rewarding a suing party. 111C main decision 
Ihat defined the First Amendment 's protection of printed speech against the charge 
of libel was N£.llv lark TImes v. SlIllivan ( 1964). In 1960, a civil rights group, 
including Martin Luther King Jr., put an ad in the New York Times entitled "Heed 
their Rising Voices;' which includl!d some inaccurac ies and false in/onnation 
about a Montgomery, Alabama, city commissioner, L. J3. Su lli von. Sulli van 
sued for li bel in an Alabama court and won 5500,000 in damages. The Nilles 
appeolcd, arguing that the First Amendment protected against slight miSL.'lkes and 
these should differ from an intentional defamation. The Supreme Court sided 
Wilh the newspaper. Uninhibited debate "may well include vehement, caustic, 
and sometimes unpleasantly sharp attacks on government and public ofl1cials," 
the Court noted. TIle fear of an easy libel suit would stifle robust dcbote and hard 
report ing. Even false statements, therefore, must be protected " if the freedoms of 
expression arc to have the 'breathing space' that they need ... to survive." 

The standard to prove libel is therefore high. The suing party must prove 
that they were damaged and that the offending party knowingly printed the 
fal sehood and did so maliciously with intent to defame. Publi c officials are 
less protected than lay people and cannOI recover damages for defamatory 
falsehoods relating to their official conduct unless they can prove actual 
malice- that is, reckless disregard lor the truth. The Coun later broadened 
the category of "public figure" to include celebrities such as movie stars, top 
athletes, and business leaders. 

Ne ll' York Times v. Sullivall and subsequent decisions have generally 
mled thai to win a libe l suit in a civi l court, the suing party must prove that 
the oOcndi ng writer e ither knowingly li ed or presented information with a 
reckless disrega rd for the tnuh. that the writer did so wilh moli cious int ent to 

defame. and that actual damages were sustained. 

Prior Restraint Though the special ci rcumstances of a school environment 
were a key factor in the Tinker decision. the Court also mled that the school 
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administral ion could not ban armbands protesting the war in Vietnam on the 
grounds thatlhey could possibly cause a disruption. In a similar way, neither 
can the govcmment prevent something true rrom being published, even if it 
was obtained illega lly and conveys govemment secrels that could possibly 

endanger nationa l security. 

MUST-KNOW SUPREME COURT CASES: NEW YORK TIMES V. 
UNITED STATES (197 1) 

The Constitutional Question Before the Court: Can the executive branch 
block the printing of reporter-obtained classified government information in an 
effort to protect national secrets without violating the First Amendment's free 
press clause? 

Decision: No, for New York Times, 6:3. 

Before New York Times v. United States: In the selective incorporation 
case of Near v. Minnesota (1931), the Supreme Court ruled that a state law 
preventing the printing of radical propa;Janda violated freedom of the press, 

Facts: Daniel Ellsberg, a high-level Pentagon analyst, became disilluSioned 
with the war in Vietnam and in June of 1971 released a massive report known 
as the Pentagon Papers to the New York Times. (The case also included the 
Washington Post since it , too, had been given the document.) The seven­
thousand-page top-secret document- which unlike loday's easily released 
digltal content had 10 be photocopied-told the backslory of America's entry 
Into the Vietnam conflict and revealed government deception. These papers put 
the government's credibility on the line and, President Nixon claimed, hampered 
the president's ability to manage the war. Nixon's lawyers petitioned a U.S. 
district court to order the Times to refrain from printing in the name of national 
security. "I think it is time in this country, " Nixon said of Ellsberg and the Times, 
"to quit making national heroes out of those who steal secrets and publish them 
in the newspaper." The lower court obliged and issued the injunction (order), 
and armed guards arrived at the newspaper's office to enforce the injunction. 

The Times appealed, and the Supreme Court ruled in its favor. The ruling 
assured that the hasty cry of national security does not justify censorship in 
advance and that the government does not have the power of prior restraint 
of publications. Even Nixon's solicitor general, the man who argued his side in 
the Supreme Court, later said the decision "came out exactly as it should." This 
decision was "a declaration of Independence," claimed Times reporter Hedrick 
Smith, "and it really changed the rela tionship between the government and the 
media ever since." 

The Court ruled on the newspaper's right to print these documents, not on 
Ellsberg's right to leak them. In fact, Ellsberg was tater indicted under the 1917 
Espionage Act in his own trial. 

Reasoning: In a rare instance, the Coll1 in this case did not fu lly explain 
its ruling wi th a typical majority opinion. Instead, it issued a per curiam 
opinion, which is a Judgment issued on behalf of a unanimous court or the 
court's majority without atlrlbut ion to a specific justice. It relied heavily on 
the reasoning In previous cases. The Judgment overruled the lower court's 
injunction and prevented the executive branch from stopping the printing. 
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Per Curiam Opinion: ~Any system of prior restraints of expression comes 
to this Court bearing a heavy presumption against its constitutional 
validity." Bantam Books, Inc. v, Sullivan . .. (1963); see also Near v. 
Minnesota (1931). The Government "thus carries a heavy burden of showing 
justification for the imposition of such a restraint." Organization for a Better 
Austin v. Keefe (1971). The District Court for the Southern District of New 
York, In the New Yom TImes case, and the District Court for the District of 
Columbia and the Court of Appeals for the District of Columbia Circuit, 
In the Washington Post case, held that the Government had not met that 
burden. We agree. 

Several justices issued separate opinions, both concurring and dissenting. 

Concurring Opinions: Justices issuing or joining with concurring opinions 
stressed the absolute nature of the First Amendment and the vague nature of 
the term ~security." Justice Hugo Black, tor example, in an opinion with which 
Justice William O. Douglas joined, wrote Ihe following: 

Mr. Justice Black: Now, lor the Ilrst time in the 182 years since the 
founding of the Republic, the federal courts are asked to hold that the 
First Amendment does not mean what It says, but rather means that the 
Government can halt the publication of current news of vital importance to 
the people 01 this country. In seeking injunctions against these newspapers, 
and In its presentation to the Court, the Executive Branch seems to have 
forgotten the essential purpose and history of the First Amendment. .... 
The word "security" is a broad, vague generality whose contours should 
not be invoked to abrogate the ftlndamentallaw embodied in the First 
Amendment. The guarding of military 2nd diplomatic secrets at the expense 
of Informed representative government provides no real security for our 
Republic. 

Dissenting Opinions: Chief Justice Warren Burger wrote a dissenting opinion 

with which Justices John Harlan and Harry Blackmun joined. The dissent 
focused in part on the hurried nature of the proceedings, making it difficult to 
assess the security risk the Pentagon Papers really posed. They also supported 
the Idea that there were exceptions 10 the absolute superiority of the First 
Amendment, though they did not argue that this case qualified as one those 
exceptions. 

Mr. Just ice Warren Burger: In these cases, the imperative of a free and 
unfettered press comes into collision with another imperative, the effective 
functioning of a complex modern government, and, specifically, the effective 
exercise of certain constitutfonal powers of the Executive. Only those who 
view the First Amendment as an absolute in all circumstances-a view I 
respect, but reject-can find such cases as these to be simple or easy 
...• Of course, the First Amendment right itself is not an absolute, as 

Justice Holmes so tong ago pointed out In his aphorism concerning the right 
to shout ~f1re" In a crowded theater if there was no fire. 
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Political Science Disciplinary Practices and Reasoning Processes: Explain 
Reasoning, Similarities. and Differences 

In another concurring opinion, Justice William Brennan noted that the executive 
branch ~is endowed with enormous power in the two related areas of national 
defense and international relations." Given this relatively unchecked power, 
he reasoned that in these areas "the only effective restraint upon executive 
policy and power ... may lie in an enlightened citizenry-in an informed and 
critical public opinion which alone can here protect the values of democratic 
government. For this reason, it is perhaps here that a press that is alert. aware. 
and free most vitally serves the basic purpose of the First Amendment. For, 
without an informed and free press, thEre cannot be an enlightened people." 

Apply: Complete the following activities. 

1. Explain the reasoning behind Justice Brennan's views that an ~enlight­
ened citizenry" can protect the democratic values of our government. 

2. Explain the role of the press in creating that citizenry. 

3. Explain how the judgment in New York Times v. The United Stares 
balances claims for individual freedom with concerns for naUonal security. 

4. Read about the case Near v. Minnesota (1931) and the Court's decision at 
Oyez.com or supremecourt.gov, and then explain the similarities and 
differences between the opinions in Near and those in the New York 
Times case. 

5. Explain the ways In which Justice Burger and those who joined his dis­
sent differ from the other justices on the nature of the First Amendment. 

6. Explain the impact that this decision might have had on (1) the credibility 
of the government, (2) the outcome of the Vietnam War, and (3) the legal 
standing of whistleblowers today. 00 research if necessary. 

The First Amendment: Church and State 
The FirstA mcndment alsogllaran tees freedom of relig ion. The fo unders wanted 
to Si<lIllP out rcl ig ious intolera nce nnd outlaw a naliollully sanctioned religion. 
The Supreme Court did not address congressional action 011 religion for most 
of its fi rst century, and it did not exami ne state policics that affccted rel igion 
for another gcnerat ion aner that. As the nation became morc diverse and more 
secular over the years, the Supreme Court constnlcted what Thomas Jefferson 
had ca lled a "wall ofscp:lnllion" bctween church and state. In this nation of 
varied religions and cou nt less govemmcnt institutions, however, it is easy for 
chu rch and state to encronch on c,lch other. Like other interpretations of civil 
liberties, those addressing freedom of religion arc nuanced and sometimes 
confusing. More recently, the Court has addressed laws that regu late the 
leachi ng of evolution, the lise of school vouchers, and the public d isplay of 
religious symbols. 
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Freedom of Religion 
Both James Madison and Thomas Jefferson led a figh t to oppose a Virgi nia tax 
to fund an establi shed state church in 1785. Madison argued that no law should 
support any Ime religion nor should any govemmenl lax anyone. believer or 
nonbeliever, to fund a church. During the ratification battle in 1787, Jefferson 
wrote Madison from Paris and expressed regret that the proposed Constitution 
lacked a Bill of Rights, especially an expressed rreedom of rel igion . The 
First Amendment allayed these concerns because il reads in part, "Congress 
shall make no law respecling an eMabfislimell1 or religion, or prohibiting the 
free exercise thereof." In 1802, President Jefferson popularized the phrase 
"scparution of church and state" after assuring Baptists in Danbury, Connecti cut, 
that the First Amendment builds a "wall of separation between church and 
state." Today some citi zens wnnt a stronger separation; others want none. 

Members of the First Congress included the esta blishment clause to prevent 
the redcral government from establishing a national religion. More recently, the 
clause has come to mean that governing institutions- federal, state, and local­
cannot sanction, recognize, favor, or disregard any rCligion. The free exercise 
clause prevents governments from stopping religious practices. This clause is 
generally upheld, unless an unusual religious act is illegal or deeply opposes tbe 
interests of the community. Today, these two clauses collectively mean people 
can practice any religion they want, provided it doesn' t violate established law or 
harm others, and the state cannot endorse or advance one religion over another. 
The Supreme Court 's interpretation and applica tion of the establishment clause 
and rree exercise clause show a commitment to indiv idual liberties and an effort 
to balance the religioLls practice of majorities with the right to the free exercise 
of minority reli gious pract ice. 

Mormons brought the fi rst freedom ofre! igiolls exercise isslie to the Supreme 
COlirt in 1879. Under President Ulysses S. Grant, the federal govemment 
pushed to end Mormon polygamy common in the Utah Territory. U.S . 
marshals rounded up hundreds of Monnons who had violated a congressional 
anti-polygamy law. George Reynolds, secrelary to MomlOn leader Brigham 
Young, brollght a test case that argued the rree exerc ise clause prevented such 
law. The Mormons losl. and the Court said the federal government could limit 
rel igious practices that impa ired the public interest. 

The Co urt Erec ts a WaH In the 19405, New Jersey allowed public 
school boards to reimburse parents for transporting their children to schoo l, 
even if the children attended parochial schools- those 1l1a inlllincd by a church 
or religious organi zation. Some argued this constituted an establishment of 
rcligion, but in Eversoll v. Board of Educalion ( 1947). the Court upheld the 
law. State law is not meant to favor or hand icap any religion. This law gave 
no money to parochial schools but instead provided fund s evenly to parents 
who transported their chi ldren 10 the state's acc redited schools. Preventing 
payments 10 paroc hial students' parcn ts would handicap them. Muc h like fire 
Simians, poli ce, and utilities, school transportation is a nonreligious service 
available to all taxpayers. 
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Though nothing changed with Everson, the Court did signal that the 
religion clauses of the First Amendment applied to the states via the Fourteenth 
Amendment in the incorporat ion process. The Court also used Jefferson's 
phrase in its opinion and began erect ing the modem wall of separation. 

Prayer in Public Schools In their early development, public schools were 
largely Protestant institutions; as sllch, many began their day with a prayer. But 
the Court outlawed the practice in the early 1 960s in its landmark case. Ellgel\'. 
VItale (1962), Ayear Ialer, in School District oj Abington Township, Pennsylvania 
v. Schempp, the Court outlawed a daily Bible reading in the Abington schools 
in Pennsylvan ia and thus in all public schools. In both cases, the school had 
projccted or promotcd religion, which constituted an establishment. 

MUST-KNOW SUPREME COURT CASES: ENGEL V. VITALE (1962) 

The Constitutional Question Before the Court: Does allowing a state-created, 
nondenominational prayer to be recited voluntarily in public schools violate the 
First Amendment's establishment clause? 

Decision: Yes, for Engel et aI., 6:1 

Before Engel: Since the days of one-room schools. many public schools across 
the United Stales started the school day with a prayer. In the 19505, the state 
of New YoM< tried to standardize prayer in its public schools by coming up wi th 
a common, nondenominational prayer that would satisfy most religions. The 
State Board of Regents, the government body that oversees the schools, did so: 
"Almighty God, we acknowledge our dependence upon Thee, and we beg Thy 
bleSSings upon us. our parents, our teachers and our Country." Each school day, 
classes recited the Pledge of Allegiance followed by this prayer, which teachers 
were required to recite. Students were allowed to stand mute or. with written 
permission, to depart the room during the exercise. 

Facts: In 1959, the parents of ten pupils organized and filed suit against the local 
school board because this official prayer was contrary to the beliefs, religions. or 
religious practices of both themselves a'ld their children. Lead plaintiff Stephen 
Engel and the others argued the prayer-created by a state actor and recited at 
a state-funded institution where attendance was required by state law-violated 
the establishment clause. The respondent. William Vitale, was the chairman 01 
the local Hyde Park, New York, school board. 

Reasoning: The majority reasoned that since a public institution developed the 
prayer and since it was to be used In a public school selting with mandatory 
attendance, the Regents Board had made religion its business, a violation of the 
establishment clause. Because of the Fourteenth Amendment and Incorporation, 
states as well as the federal government are forbidden from officially backing 
any religious activity. They also noted that including the word "God" was 
denominational-not all religions believe in God. Further. they explained that 
even though participation was voluntary, students would likely leel reluctant not 
to take part in a teacher*led activity. 
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The Court's Majority Opinion by Mr. Justice Black: We think that, by using 
its public school system to encourage recitation of the Regents' prayer, 
the State of New York has adopted a practice wholly inconsistent with the 
Establishment Clause .... 

The petitioners contend ... the State's use of the Regents' prayer in its 
public school system breaches the constitutional wall of separation between 
Church and State. We agree with that contention, since we think thaI the 
conslilutlonol prohibition against laws respecting an establishment of religion 
must at least mean that, in this country, it is no part of the business of 
government to compose official prayers for any group of the American people 
to recite as a part of a religious program carried on by govemment .... 

One of the greatest dangers to the freedom of the individual to worship in 
his own way lay in the Government's placing its official stamp of approval upon 
one particular kind of prayer or one particular form of reUglous services .... 

It is true that New York's establishment of its Regents' prayer as an 
officially approved religious doctrine of that State does not amount to a 
total establishment of one particular religious sect to the exclusion of all 
others-that, indeed, the governmental endorsement of that prayer seems 
relatively insignificant when compared to the governmental encroachments 
upon religion which were commonplace 200 years ago. To those who may 
subscribe to the view that, because the Regents' official prayer Is so brief 
and general there can be no danger to religious freedom in its governmental 

establishment, however, it may be appropriate to say in the words of James 
Madison, the author of the Arst Amendment: 

~ [lltls proper to take alarm at the first experiment on our liberties .... " 

Justice Douglas agreed with the majority but made the point that children may 
feel like a "captive" audience, even though they were technically free to leave the 
room. 

Concurring Opinion by Mr. Justice Douglas: The point for decision Is 
whether the Government can constitutionally finance a religious exercise. 
Our system at the federal and state le\'els is presently honeycombed with 
such financing {with government-paid clergymen for the House and Senate 
and a Supreme Court Criar, all who offer prayers at the opening of each 
session). Nevertheless, I think 11 Is an unconstitutional undertaking whatever 

form it takes . . . for, in each of the instances given, the person praying is 
a public official on the public payroll. performing a religious exercise in a 
governmental institution .... 

It Is said that the element of coercion is inherent in the giving of this prayer . 
. . . Few adults, let alone children, wou'd leave our courtroom or the Senate 

or the House while those proyers are being given. Every such audience Is in a 
sense a "captive" audience ... A religion is not established In the usual sense 
merely Oy letting those who choose to do SO say the prayer lnat the puOlic 
schoot teacher leads. Yet once government finances a religious exercise, it 
Inserts a divisive influence into our communities. 
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Justice Stewart dissented, noting Mr. Douglas's point that the Supreme 
Court itself begins with a pronouncement of wGod save the United States 
and this Honorable Court" and that Congress opens with a prayer as well. He 
disagreed that the Regents' prayer established a preferred religion, arguing that 
it provided studenls the opportunity to share Win the spiritual heritage of our 
Nation ... ," 

Dissenting Opinion by Mr. Justice Stewart: The Court today decides 
that, in permitting this brief nondenominational prayer, the school board has 
violated the Constitution of the United States, I think this decision Is wrong 
, . , . With all respect, I think the Court has misapplied a great constitutional 
principle. I cannot see how an uofficlal religion" is established by letting 
those who want to say a prayer say It On the contrary. I think that to deny 
the wish of these school children to Join in reciting this prayer Is to deny 
them the opportunity of sharing in the spiritual heritage of our Nation ... 

I do not believe the State of New York has [established an wofflcial 
religion"] in this case. What [il] has done has been to recognize and to follow 
the deeply entrenched and highly cherished spirituallraditlons of our Nation. 

Since Engel: The Court has since ruled against student-led prayer at official 
public school events. In the 1980s, Alabama created a policy to satisfy 
community wishes without violating the 1960s' precedents. The state provided 
that schools give a moment of silence at the beginning of the schoot day to 
facilitate prayer or meditation. In a 1985 ruling, however, the Court said this 
constituted an establishment of religion, The Court left open the possibility that 
an undefined, occasional moment of silence might pass constitutional muster. 

Polltical Science Disciplinary Practices and Reasoning Processes: Explain 
Reasoning, Similarities, and Differences 

Justice Black Quoted James Madison. the author of the First Amendment, in 
the majority opinion: W[I]t Is proper to take alarm at the first experiment on our 
liberties," Madison'S words following that Quote help explain why: wWe ho!d 
this prudent jealousy to be the first duty of Citizens, and one of the noblest 
characteristics of the late Revolution. The free men of America did not wait till 
usurped power had strengthened itself by exercise. and entangled the question 
in precedents. They sawall the consequences in the principle, and they 
avoided the consequences by denying the principle." 

Apply: Complete the following tasks. 

1. Explain the point Justice Black made in the Court's majority opinion 
when he Quoted Madison's admonition to be alarmed. 

2. Explain Jusilce Douglas's elaboration of the majority opinion, especially 
the role of public money. 

3. Explain how Justice Siewart in his dissent justified an intermingling of 
religion and government. What did he mean by Uthe spiritual heritage of 
our NalionM? 
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The Lemon Test In 1971, the Court created a measure of whether or not 
the state violated the establi shment cla use in Lemon I'. K"rtznuw. Both Rhode 
Island and Pennsylva nia passed laws to pay teachers o r secular subjects in 
religious schools with statc funds. The stale mandated stich subjects as Eng li sh 
and math and reasoned that it should ass ist the parochial schools in carrying 
out a state requirement. In trying to detemline the constitutionality of this 
statute, the Court decided these laws created an "excessive cnlanglemcnf' 
betwcen the slate and the church because teachers in these parochial schoo ls 
may improperl y involve faith in their Icaching. In the unanimous opinion, 
Chicf Justice Warren Burger further articulated Jefferson's " wu ll ofseparalion" 
concept, and "far from being a 'wa ll , '" the policy made a "blurred, indistinct, 
and variable barrier." To guide lower court dcc isions and futurc controversies 
that might reach the High Court, the justices in the case of Lemon v. Kllrtzman 
developed the Lemon test to detemline excessive entanglcmcnt. 

THELEMON TEST ', . . 

To avoid an excessive entanglement, 0 policy must 

have a secular purpose that neither endorses nor disapproves 01 reUgion 

have an effect that neither advances nor prohibits religion 

avoid creating a relationship between religion and government that entangles either 
In the internal affairs of the other 

Education and the Free Exercise C lause In 1972, the Court rul ed Ihat 
a Wisconsin high school attendance law violated Amish parents' right to 
teach their own children under the free exercise clause. The Court found that 
the Am ish's altcmati vc mode of informal vocational training paralleled the 
state's objectives. Requiring these children to attend high schoo l violated the 
basic tenets orthe Amish raith because it rorced their ch ildren into unwanted 
environments. 

MUST· KNOW SUPREME COURT DECISIONS: WISCONSIN V. 
YODER (1972) 

The Constitutional Question Before the Court: Does a state's compulsory 
school law for children aged 16 and younger violate the First Amendment's free 
exercise clause for parents whose religious beliefs and customs dictate they keep 
their children out of school after a certain age? 

Decision: Yes, for Yoder, 7:0 

Facts: A Wisconsin statute required parents of children aged 16 and under 
to send their children to a formal school. Three parents In the New Glarus, 
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Wisconsin, school system-Jonas Voder, Wallace Miller, and Adin Vutzy-had 
teenagers they did not send 10 school. Voder and the others were charged, 
tried in a state criminal court, found guilty, and fined $5.00 each. The parents 
appealed the case to the state supreme court, arguing their religion prevented 
them from sending their children to public schools at their age. That court 
agreed. The state then appealed to the Supreme Court , hoping to preserve the 
law and its authority to regulate compulsory school attendance. 

These same children had attended a public schoollhrough eighth grade. Their 
parents fell an elementary education suitable and necessary, but they refused to 
enroll their 14- and 15-year-olds in the public schools. Amish teens are meanl 
10 develop the skills for a trade, not continue learning subjects that do not have 
a practical application. Also. the parents did not want their children exposed to 
divergent values and practices al a public high school. The parents argued that 
the free exercise clause entitled them to this practice and this decision. 

The state invoked the legal claim of parens patriae-parental authority­
claiming it had a legal responsibility to oversee public safety and health and to 
educate children to age 16. Those who skipped this education would become 
burdens on society. 

Reasoning: The Court found making the Amish attend schools would expose 
them to attitudes and values that ran counter to their beliefs. In fact. the Court 
also said that forcing the Amish teens to attend would interfere with their 
religious development and integration into Amish society. Further, the Court 
realized that stopping schooling a couple of years early and continuing informal 
vocational education did not make members of this community burdens on 
society. 

The Court declared in this case thai the free exercise clause overrode the 
state's efforts to promote health and safety through ensuring a full, formal 
education. In a rare instance. Justice William O. Douglas voted with the majority 
but wrote a partial dissenting opinion, excerpted below. Justices William 
Rehnquist and Lewis Powell did not participate. 

The Court's Majority Opinion by Mr. Justice Burger: Formal high 
school education beyond the eighth grade is contrary to Amish beliefs not 
only because it places Amish chlidren In an environment hostile to Amish 
beliefs, with increasing emphasis on competition In class work and sports 
and with pressure to conform 10 the styles, mann81'S, and ways of the 
peer group, but also because it lakes them away from their community, 
physically and emotlonally, during the crucial and formatlve adolescent 
period of life. During this period, the children must acquire Amish attitudes 
favoring manual work and self-reliance and the specific skills needed to 
perform the adult role of an Amish fanner or housewife. They must learn to 
enjoy physical labor. Once a child has learned basic reading, writing, and 
elementary mathematics, Ihese traits, skills, and altitudes admittedly fall 
within the category of those besl learned through example and Udoing,n 
rather than in a classroom. And, at this time in life, the Amish child must 
also grow In his faith and his relationship to the Amish community if he Is 
to be prepared to accept the heavy obligations imposed by adult baptism. 
In short, high school attendance with teachers who are not of the Amish 
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faith- and may even be hostile to It-interposes a serious barrier to the 
integration of the Amish child Into the Amish religious community. Dr. John 
Hostetler, one of the experts on Amish society, testified that the modern 
high school is not equipped, in curriculum or social environment, to impart 
the values promoted by Amish society. 

Justice Douglas, while agreeing with the majority, believed the views of a mature 
1S-year-old should be taken into account. 

A Partial Dissenting Opinion by Mr, Justice Douglas; If the parents 
in this case are allowed a religious exemption, the inevitable effect is to 
impose the parents' notions of religious duty upon their children. Where the 
child is mature enough to express potentially conflicting desires, it would 
be an invasion of the child's rights to permit such an imposition without 
canvassing his views . . .. As the chitd has no other effective forum, it is in 
this litigation that his rights should be considered. And if an Amish child 
desires 10 attend high school, and is mature enough to have that desire 
respected, the State may well be able to override the parents' religiously 
motivated objections. 

Political Science Disciplinary Practices: Understanding Opposing Views 

While the majority opinion becomes the lasting legacy of a Supreme Court case, 
knowing the arguments the opposing side made can help clarify Ihe Court's 
decision. Here is how the Court summarized the state's pOSition. 

The State advances two primary arguments in support of its system of 
compulsory education. It notes, as Thomas Jefferson pointed out early in our 
history, that some degree of education Is necessary to prepare citizens to 
participate effectively and Intelligently in our open political system if we are to 
preserve freedom and independence. Further, education prepares Individuals 
to be self-reliant and self-sufficient participants in society. We accept these 

propositions. 
However, the evidence adduced [cited] by the Amish in this case 

Is persuasively to the effect that an additional one or two years of formal 
high school for Amish children in place of their long-established program 
of Informal vocational education would do little to serve those interests. 
Respondents' experts testified at trial, without challenge, that the value of all 
education ~ust be assessed in terms of its capacity to prepare the child for 
life, It Is one thing to say that compulsory education for a year or two beyond 
the eighth grade may be necessary when its goal is the preparation of the 
child for life in modern society as the majority live, but it is quite another if 
the goal of education be viewed as the preparation of the child for life in the 
separated agrarian community that is the keystone of the Amish faith . 
. . . The State attacks respondents' position as one fostering ~ignorance~ 
from which the child must be protected by the State. No one can question 
the State's duty to protect children from ignorance, but this argument 
does not square with the facts disclosed in the record. Wflatever their 
idiosyncrasies as seen by the majority, this record strongly shows that 
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the Amish community has been a highly successful social unit within our 
society, even if apart from the conventional Wmainstream." Its members are 
productive and very law-abiding members of society; they reject public 
welfare in any of its usual modern forms. The Congress Itself recognized 
their self-sufficiency by authorizing exemption of such groups as the Amish 
from the obligation to pay social security taxes. 

Apply: Complete the following tasks. 

1. Explain the First Amendment principle at issue in this case. 

2. Identify the public policy or law the citizens challenged in this case. 

3. Explain the Court 's reasoning desaibed in the majority opinion. 

4, Interpret the Court's response to t~e state's two prImary arguments by 
Identifying the kind of evidence the Court relied on to address the state's 
arguments. 

5. Explain the unique point Justice Douglas made in his partial dissent. 

SGur.:e: Shuncnloo:k 

Amish ramil;n, SUCh.5 this OM In I'ennylvania. wear simple ~lolhlng. use 
hUlKS and buggies tIllh<r IblUl UI1, and value manuallBbor. The Amilh jlMI:nlll 
involved in U isC(lnsl~ II IDdrr bclicved\ha\ sending their children 10 high 
5Ch()(lt .. ·ould endanGC1" their families ' Ulvalion. 

Contemporary First Amendment Issues 
Real and perce ived excess ivc clHnnglements between church Dnd state have 
continued in issues that make the news today. Can governmen t funding go to 
private schools or universities at all? Does a display of religious symbols on 
public grounds constitute an establishment of religion? As with so many cases, 
it depends. 

Public Funding of Religious Institutions Many cstnb li shment cases 
address whether or not state governments can contribute funds to religious 
institu tions, especially Roman CDtholic schools. Virtually every one has been 
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struck down, except those secu lar endeavors that aid higher education in 
religious colleges. perhaps because state laws do not require education beyond 
the tweiOh grnde and older students arc not as impressionable. 

Vouchers Supporters of private parochial schools and parents who pay 
tuition argue that the governmen t should issue vouchers to ease their costs. 
Parents of parochial students pay the same taxes as public school parents 
while they also case the expenses at public schoo ls. A Cleveland, Ohio, 
program offered as much as $2.250 in tuition reimbursements for low-incomc 
famil ies and S 1 ,875 for any fami lies sending their children to private schoo ls. 
The Court upheld the program largely because the pol icy did nOI make a 
distinction between religious or nonreligious pri vate schools, even though 
96 percent of private school students anended a religious-based school. This 
money did not go direct ly to the religious schools but rather to the parents for 
educating thei r children. 

Religion in Public Schools Sin ce the Engel and Ahington decisions, any 
formal prayer in public schools and even a daily, routine moment of silence 
arc violations of the establisluncnt elause. The Coun has evcn ruled against 
studen l-Ied prayer at officia l public school events. However, popular op inion 
has never endorsed these stances. Gallup cons istently found that strong 
majorities of American ci tizens still approved of a form of daily prayer in 
public schools, though the size of that majority is sh rinking. In 2014, Gallup 
found thm 6 1 percen t of Americans supported allowing daily prayer, down 
frOIll 70 percent in 1999. 

Studen ts can sti ll operate extracurricular activities of a religious nature 
provided these take place outs ide the sc hool day and without tax dollars. The 
free exercise clause guarantees students ' rights to say private prayers. wear 
religious l"'-shirts, and di scuss religion. Publ ic teachers ' actions arc more 
restricted because Ihey arc employed by the state. 

Religious S)'mbols in the )Jublic Square A Rhode Island town annually 
adorned its shopping district with Christmas decor, including a Christmas 
tree, a Santa 's house, and a nativity scene. Plain tiffs sued, arguing that the 
nativity scene created govenuncnt establ ishment of Christianity. In Lynch v. 
Donl/elly ( 1984), the Court upheld the ci ty's right to include thi s emblem 
because it served a legitimate secular purpose of depicting the historical 
origins of the Christmas holiday. In another case in 1989. the Court found the 
di splay of a creche (manger scene) on public propeny, when standing alone 
without other Christmas decor. a violatiol1 because it was seen as a Christian­
centered display. ;'Endorscmenl sends II message 10 non-adherents Ihal Ihey 
arc outsiders, nOI full members of the political community," the Court wrote, 
while it signals that adheren ts are favored insiders. 

Tcn Commandmcnts In 2005, the Coun ruled two differenl ways on 
the issue o f displaying the Ten Commandments on government property. 
One case involvcd a large ou tdoor display at the Texas state capi tol. Among 
17 oth er monuments sal a six-foot-HIli rendering of the Ten Commandments. 
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The other case involved the Ten Commandments hanging in two Kentucky 
counhouses, accompanied by several historical American documents, The 
Court said the Texas disp lay was acceptab le because of the monument's 
religious and hi storical functi on. It WliS not in a location th at anyone wo uld 
be compelled to be in, stich as a schoo l or a courtroo m. And it was a passive 
use of the religious text in that only occas ional passersby would see it. 
The Kentucky court room case brought the opposi te conclusion because an 
objective observer wou ld perceive the displays as having :l predominant ly 
re ligious purpose in Slale courtrooms- places where some ci tizens must 
attend and places mean t to be free from any prej udi ce. 

SELECTED SUPREME COURT FIRST AMENDMENT RULINGS 
(NON-REOUIRED CASES) 

ca •• Ruling 

Reynolds v. United Stetes (1879) Government can limit religious practices that 
impair the public interest. 

Gitlow v. New York (1925) Upheld New York's criminal anarchy law but put 
states on notice that some rights in the Bill of 
Rights could protect citizens from state action. 

Nearv. Minnesota (1931) Court followed through on Gil/ow, preventing 
states from violating free press rights against 
printing obnoxious material and thus beginning 
the Incorporation process. 

New York Times v. Sullivan (1964) To win a libellawsuil, the accusing party must 
prove defendant issued intentional falsehoods. 
wi th malicious intent, and caused actual damage. 

Lemon v. Kurtzman (1971) States cannot have an excessive entanglement of 
church and state. 

Miller v. California (1973) Slates can prohibit obscene speech that lacks 
literary, artistic. political, or scientific value. 

Bethel v. Fraser (1986) Schoo's can punish speech that administrators 
find lewd or offensive. 

The Second Amendment 

Interpretations of the Second Amendment, like those of the First Amendment, 
represent a commit ment to individual liberties. The Second Amendment is 
strongly tied to the gun debate. A careful reading of the provision- "A well 
regulated militia, being necessary to the security of a free State, the right of the 
people to keep and bear anns, shall not be infringed"- sheds light on why the 
policy has been so controversial. The prec ise meaning is difficult to ascertain 
in loday's world. Was the amendment written to prolect the state's right to 
mai ntain a militia or the citizen's unfettered right to own a firearm? Gun control 
advocates might point out these state militias were "well regulated" and thus 
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subject to state requirements such as training, occasional military exercises, and 
limitations on the type of gun possessed. TIle concern at the time was about the 
federal government imposing its will on or overthrowing a state govemment 
with a standi ng federal finny. The original concern was not with the general 
citizenry'S right to gun ownership. Today's gUll advocates, however, supported 
by recent Supreme Court decisions, argue that the amendment guarantees the 
personal right to own and bear anus because each citizen's right to own 11 fircaml 
guaranteed the state's ability to have a mi litia. Similnrly, gun rights proponents 
argue that the "right of the people" clause means the same as it does with other 
parts of the Bill of Rights. 

Federalism and Gun Policy 
Recall that the Bill of Rights was originall y created to limit the federa l 
govemment. States made their OWIJ gun-related laws for years and sti ll do 
today. A handful of national gun laws exist based on the commerce clause. 
However, as you will read in the MeDana/dcase, states must follow the Second 
Amendment because of se lective incorporation. 

Federal Policy Gun laws, stich as defin ing where people can carry. fall 
within the police powers of the state as explained in Chapter 2. Not until 
1934, in an era of bootleggers and gangsters, did Congress pass a national 
statute about possession of gu ns. The Nationa l Firearms Act required 
registration of certain wcapons, imposed a tax on the sale and manufacture 
of certain guns, and restricted the sa le and ownership of higlHisk well pons 
such as sawed-off shotguns and automatic machine guns. The law was 
challenged not long after Congress passed the bil l. The Supreme Court 
upheld the law because the Second Amendment did not protect ownership 
of sawed-off shotguns because such weapo ns were never common in a 
"well-regulated militia. " 

Increased urban crime, protest, and assassinations in the 1960s 
influenced the passage of the Gun Control Act of 1968. Along with other 
ant i-crime bills that year, the act sought safer streets. It ended mail-order 
sa les of all fireamls and ammunition and banned the sa le of guns to felons, 
fugitives from justice, illegal drug users, people with menIal illness, and 
those dishonorably discharged from the military. In real ity. the law's effect 
was to punish those who owned a gun or used it illegally more than prevent 
the purchase or possession of guns. 

The gun debate came to the forefront again after a mcnlally disturbed Joh n 
Hinck ley shot President Ronald Reagan in 1981. Reagan survived as did his 
press secretaI)' James Brady, but Brady suffered a paralyzing head wound . His 
wife and a coalition organized to prevent handgun violence pushed for legislation 
that became the Brady Handgun Violence Prevention Act in 1993. This law 
established a five-day waiting pcriod for purchases of handguns to allow for a 
background check and for a potent ial cooling-off period for any buyer motivated 
by immediate impulse, anger, or revenge. The law expired in 1998, bllt a similar 
policy that establishes the National Instant Criminal Background Check System 
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has gone into effect. TIle Brady Campaign to Prevent Gun Violence reported that 
the initial Brady law prevented the salcof guns to more than two mi llion people. 

The law, however, has scvcralloopholcs. Private gun collec tors can avoid 
the background check when purchasing n.reanns at private gun shows, and 
some guns can be purchased via the Internet without a background check. 
Federal law and 28 states still all ow juveniles to purchase long guns (ri ftes 
and shotguns) from unl icensed dealers, and the Illltional check system has an 
insulllcient database of non~ fc l on criminals, domestic violence offenders, and 
mental health patien ts. 

Sta tes and Localities Meanwhile, states have increasingly passed laws 
to allow for ease in gun possess ion. The National Rifle Association (NRA) 
and Republican-contro lled legis latures have worked to pass a number of state 
laws to enab le citizens to carry gu ns, some concea led, some openly. The 
NRA has also fought in the courts against laws restricting gun ownershi p. 
Among the two most noted cases are DislricI of Columbia II. Heiler (2008) 
and McDUlUlItI )'. Chicago (20 I 0). 

MUST· KNOW SUPREME COURT DECISIONS: MCDONALD V. 
CHICAGO (2010) 

The Constitutional Question Before the Court: Does the Second Amendment 
apply to the states. by way of the Fourteenth Amendment, and thus prevent states 
or their political subdivisions from banning citizen ownership of handguns? 

Decision: Yes. for McDonald. 5:4 

Before McDonald: The Second Amendment prevents the federal government 
from forbidding people to keep and bea' anns. In 2008, gun rights advocates and 
the National Rifle Association challenged a law in the District of Columbia, the seat 
of the federal government, which effecti'Jely banned aU handguns, except those 
for law enforcement officers and other rare exceptions. In the case of District 

of Columbia v. Heller, the Court ruled that the Second Amendment applied and 
that the district's handgun ban violated this right. Because the Bill of Rights was 
intended to restrain Congress and the federal government, not the states. this 
ruling applied only to the federal government and did not incorporate the Second 
Amendment to state governments. Any existing state laws preventing handguns 
were not altered by this precedent -unt~ Otis McDonald came to court. 

Facts: Citizens in both Chicago and in the nearby suburb of Oak Park 
challenged policies in their cities that were similar to the ones struck down 
in Washington. Chicago required all gun owners to register guns, yet the 
city invariably refused to allow citizens to register handguns. creating an 
effective ban. The lead plaintiff, Otis McDonald. pointed to the dangers of 
his crime-ridden neighborhood and how the city's ban had rendered him 
without self-defense, and he argued that the Second Amendment should 
have prevented this vulnerability. His attorneys also attempted to take the 
Heller decision further, extending Its holding to the state governments via the 
Fourteenth Amendment's due process clause. 

Reasoning: In a close vote. the Court applied the Second Amendment to 
the states via the Fourteenth Amendment's due process clause, arguing 
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that. based on Heller, the right to individual self-defense is at the heart of the 
Second Amendment. The majority also noted the historical context for the 
Fourteenth Amendment and asserted that the amendment sought to provide 
a constitutional foundation for the Civil Rights Act of 1866. The selective 
incorporation doctrine has encouraged the Court to require state governments 
and their political subdivisions to follow most parts of the Bill of Rights. The 
ruling in McDonald highlighted yet another right that the states and their 
municipalities could nol deny citizens. 

Justice Samuel Alito wrote the Court 's majority opinion: Justices Antonin Scalia 
and Clarence Thomas wrote concurring opinions. 

Majority Opinion by Mr. Justice Alita: Self-defense is a basic right, 
recognized by many legal systems from ancient times to the present, and 
the Heller Court held that individual self-defense is "the central component" 
of the Second Amendment right, .. ,[T]he Court found that this right 
applies to handguns because they are ~the most preferred firearm in the 
nation to 'keep' and use for protection of one's home and family." . . . It 
thus concluded that ci tizens must be permitted ~to use [handguns] for the 
core lawful purpose of self-defense." ... Heller also clarifies that this right Is 
~deeply rooted in this Nation's history and traditions .... ~ 

A survey of the contemporaneous history also demonstrates clearly that 
the Fourteenth Amendment's Framers and ratifiers counted the right to keep 
and bear a~ms among those fundamental rights necessary to the Nation 's 
system of ordered liberty .... 

After the Civil War, the Southern States engaged In systematic efforts to 
disarm and injure African Americans .... These injustices prompted the 39th 
Congress to pass the Freedmen's Bureau Act of 1866 and the Civil Rights 
Act of 1866 to protect the right to keep and bear arms. Congress, however, 
ultimately deemed these legislative remedies insufficient, and approved the 
Fourteenth Amendment. Today, it is generally accepted that that Amendment 
was understood to provide a constitutional basis for protecting the rights set 
out in the Civil Rights Act. ... In Congressional debates on the proposed 
Amendment, its legislative proponents in the 39th Congress referred to the 
right to keep and bear arms as a fundamental right deserving of protection. 
Evidence from the period immediately following the Amendment 'S ratification 
confirms that that right was considered fundamental. 

Justice Stephen Breyer wrote a dissent with which Justices Ruth Bader 
Ginsburg and Sonia Sotomayor joined. Associate Justice John Paul Stevens 
also wrote a dissent. 

Dissenting Opinion by Mr. Justice Stevens: I do not mean to deny 
that there can be significant practical, as well as esthetic, benefits 
from treati1g rights symmetrically with regard to the State and Federal 
Governments ... In a federalist system such as ours, however, this approach 
can carry substantial costs. When a federal court Insists that state and local 
authorities follow its dictates on a mailer not critical to personal liberty or 
procedural justice. the laiter may be prevented from engaging in the kind of 
beneficent "experimentation in things social and economic~ that ultimately 
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redounds to the benefit of all Americans . ... The costs of federal courts' 
imposing a uniform national standard may be especially high when the relevant 
regulatory interests vary significantly across localities, and when the ruling 
implicates the States' core police powers. 

Furthermore, there is a real risk that, by demanding the provisions of the 
Bill of Rights apply identically to the States, federal courts will cause those 
provisions to ~be watered down In the needless pursuit of unifonnity ... ~ 
When one legal standard must prevail across dozens of jurisdictions with 
disparate needs and customs, courts will often settle on a relaxed standard. 
This watering-down risk is particularly acute when we move beyond the narrow 
realm of criminal procedure and into the relatively vast domain of substantive 
rights. So long as the requirements of fundamental fairness are always and 
everywhere respected, it is not clear that greater liberty results from the jot-for­
jot application of a provision of the Bill of Rights to the States. Indeed, it is far 
from clear that proponents of an Individual right to keep and bear arms ought 
to celebrate tOOay's decision. 

Political Science Disciplinary Practices: Understanding Opposing Views 

Later in his dissent, Justice Breyer succinctly stated a key controversy in this case. 

(I)n evaluating an asserted right to be free from particular gun-control 
regulations, liberty is on both sides of the equation. Guns may be useful for 
self-defense, as well as for hunting and sport, but they also have a unique 
potential to facilitate death and destruction and thereby to destabilize 
ordered liberty. Your Interest In keeping and bearing a certain firearm may 
diminish my interest in being and feeling safe from armed violence. And 
while granting you the right to own a handgun might make you safer on 
any given day ... it may make you and the community you live in less safe 
overall, owing to the increased number of handguns in circulation. It Is at least 
reasonable for a democrallcally elected legislature to take such concerns Into 
account in considering what sorts of regulations would best serve the public 
welfare. 

Apply: Complete the following tasks. 

1. Explain how the majority in Distdcl of Columbia v. Heller balanced the 
equation to which Justice Breyer referred in his dissent. 

2. Explain the similarities and differences of the Heller and McDonald cases. 

3. Identify the historiC period to which Justice Alita referred in the majority 
opinion, and explain the reasoning behind referring to this period. 

4. Explain the impact of the McDonald ruling on the selective incorporation 
doctrine. 

5. Explain how, according to Justice Stevens in his dissent, a uniform, nation­
wide application of the Second Amendment might ~water down" the right to 
bear arms. 
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After Heller :lIld McDonald The Heller and McDonald dec isions 
part ially govern gun policy in the United States, bUllhe Court has done littl e to 
define gun rights and limits since. It declincd 10 hear cases on assaul t weapons 
ba ns from Maryland and frol11 a Chi c:lgo-lirea munic ipality. The Cou rt has 
also declined to rule on a restrictive C:l li rornia limitation on who may carry 
concealed guns. 

Congress is typically at loggcrheads in both a bipartisan and bicamcral 
manner when it comes to gun policy. Aftcr cach nationally notable homicide 
or massacre, the discuss ion about the Second Amendment becomes loud and 
intense, but little nat ional law changes. Republicans tend to fiercely defend 
cit izens' rights to own and carry guns, whi le Democrats tend to seck stronger 
restrictions on sa le, ownership, and public possession. The U.S. House of 
Representatives has rccently been friendly to pro-gun legislation- bills 
supporting concea led carry reciprocity (the right for a legally registered gun­
owner to carry a concea led gun in another state Ihat al lows concealed carry) and 
protecting veterans' rights to carry-while the Senate, even with Republicans 
in the majority, has been reluctant to pass such legislation. Presidential policy 
has shifted wi th changes in office . Allcr a deranged you ng man shot • .II1d killed 
20 sc hoolchildren and 6 adults in Newtown, Connect icut , Pres iden t Sarack 
Obama issued an executi ve order to keep guns out of the hands of mentally 
disabled Social Security recipients. In other words, those tagged as mentally 
unstable by the Socia l Security Administration would be flagged and seen on 
the national background rcgistry. President Donald Trump, a pro-gun advocate, 
reversed the ordl:r in 20 17 . 

.... 
~ Il:-p:-o"""LI"C:-Y"'M"""ATT~E:-R:-S:-'~R:-E:-C:-E:-NT STATE POLICY AND SECOND 
;¥I AMENDMENT RIGHTS 

Though attempts 10 hone gun policy continue with tittle success at the federal 

level, most gun policy and efforts to balance order and freedom with respect to 
the Second Amendment are scattered among varying slate taws and occasional 
lower court decisions. 

About 33,000 American deaths result from handguns each year; roughly one­
third are homicides and two-Ihirds are suicides. In 2014, about 11,000 of the 
nearly 16.000 homicides in the United Stales involved a firearm. In addition to Ihe 
thousands of single deaths. an uplick in mass shootings has brought attention 
to the issue of accessibility to weapons. With shootings at Virginia Tech (2007), 
Newtown (2012), Charleston (2015), Orlando (2016). San Bernardino (2017), Las 
Vegas (2017), and Parkland (2018), activists and experts on both sides of the gun 
debate push for new legislation at the state level in hopes of solving a crisis and 
preventing and protecting future WOUld-be victims. 

According to a count by the Law Center to Prevent Gun Violence, located in San 
Francisco, more than 160 laws that restrict gun use or ownership were passed in 
42 states and D.C. after the Newtown massacre. These include broadening the 

legal definition of assault weapons, banning sales of magazines that hold more 
than seven rounds of ammunition. and including additional dangerous people on 
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the no-purchase list. By another expert's estimate, as G. M. Filisko reports in the 
American Bar Association Journal, about 9 states have made more restrictive 
laws. and about 30 have passed more pro-Second Amendment legislation. Those 
laws include widening open-carry and increasing the number of states thai have 
reciprocity in respecting out-of-state permits. In 2009, only two states had permit­
tess carry. North Dakota became the twelfth state to pass an open-carry law in 
2017, sometimes called "constitutional carryM by its advocates. 

One study found that mass shootings-defined as those in which four or more 
people died-account for only about 0.13 percent of 9un deaths, but a single 
mass shooting leads to a 15-percent increase in the number of state firearms 
bills introduced the following year. The type of laws passed depends on the 
party in power. Republican pro-Second Amendment civil liberties bills increased 
more permissive laws by 75 percent in states where Republicans dominate, but 
in Democrat-controlled states researchers found no significant increase In new 
restrictive laws enacted. 

After the Las Vegas shooting in 2017, which resulted In a new record number of 
deaths in such modern shootings, many people have focused on banning bump 
stocks, a device that essentially turns a semiautomatic rifle into an automatic one. 
New policies on both sides of the gun argument will continue to come and go 
with public concern over the issue, as legislatures design and pass them, and as 
courts determine whether they infringe on citizens' civil liberties. 

REFLECT ON THE ESSENTIAL QUESTION 

Essential Question: How do Supreme Gourt decisions on the First and 

Second Amendments and the relationship of those amendments to the 
Fourteenth Amendment reflect a commitment to individual/iberties? 

On separate paper, complete a chart like the one below to gather details to 
answer that QueSlion. 

Cases that protect civil liberties Cases that protect national security 
and social order 
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When you interpret information, you attempt to understand and explain 
the meaning of an idea or event in context. You consider the time period 
in which the author created the work and the place where it was created. 
YOLL usc critical thinking skills and prior in fonnation to help you interpret 
and understand the overall mean ing of the work. Sim ilarly, to understand 
an event, you analyze the facts as you understand them and interpret them 
according to such factors as the politics and social trends of the day, as 
weJ1 as other related eve nts that may have happened around the same time 
or that may have engendered or resulted from the event you are studying. 

In legal proceedings, courts analyze events and claims to in terpret the 
law. Supreme Court justi ces must be ab le to examine the fac ts of each 
case- time, place, and extenuating circumstances- and interpret them in 
the context of existing law to reach complex decisions on how a givcn law 
is or should be carried out. 
Practice: In 2006, a young U.S. Marine named Matthew Snyder was killed in a 
noncombat-related accident in Iraq. Later, Westboro Baptist Church of Topeka, 
Kansas, picketed Snyder's funeral as part of the church's ongoing protest of 
the U.S. military's increasing tolerance of homosexuality among its personnel. 
Matthew Snyder's father, Albert Snyder, sued the church, its pastor Fred Phelps, 
and two members of Phelps's family for, among other things, defamation and 
intentional infliction of emotional distress. Use the Internet to research the 
events and deciSions involved in this case since it first went to trial in 2007. Then 
write an interpretation of the Supreme Court's ruling in Snyder v. Phelps. 

KEY TERMS AND NAMES 

civilliberties/233 free exercise clause/253 public interest/235 

clear and present Lemon v. Kurtzman Schenck v. United 
danger testl240 (1971)1257 States (1919)/240 

compelling libel/248 selective 
governmental McDonald v. Chicago incorporation/236 
interest/239 (2010)/264 symbolic speech/242 

due process/236 Miller v. California Tinker v. Des Moines 
Engel v. Vitale (1973)1248 Independent Schools 

(1962)/254 New York Times (1969)/243 

establishment v. United States wall of separation/252 
clause/253 (1971)/250 Wisconsin v. Yoder 

Fifth Amendment/236 obscene speech/247 (1972}/257 

Fourteenth prior restraint/239 
Amendmentl236 
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• 

MULTIPLE-CHOICE QUESTIONS 

I. Which of the constitutional provisions is at issue in Schenck v. 

United States? 

(A) The necessary and proper clause in Article I 

(8) First Amendment free speech and free press rights 

(C) Congress's power to declare war in Article I 

(D) Fourteenth Amendment due process clause 

2. What was the effect of the opinion in Schenck v. United Stales? 

(A) People can say or express anything as lon g as the nation is not 
at war. 

(8) During wartime, no person can criticize the U.S . government . 

(C) Free speech in the United States was expanded. 

(D) As long as speech does not prese nt a clear and present da nger, it is 
allowed. 

3. Those who disagree with the views in the majority opin ion in Schenck 
would like ly celebrate the shaping of the Constitu tion in which free­

speech ruling? 
(A) Tillker v. Des Moilles 

(8) Engel v. Vitale 

(C) United States v. Lopez 

(D) NelV York Times Co. v. United States 

4. With the variety of religious denominations and religions represented at 
a public h igh school, the administration has decided to bar students from 
wearing any religious symbols or garb that reflect a particular religious 
faith. Which or the rollowing wou ld be the best legal advice for school 
administrators? 

(A) This is a sound policy because or the decision in Engel v. Vitale. 

(8) This is an unsound policy based on the Constitution's free exercise 
clause unless the practice causes disruption. 

(C) This is an unsound policy because of the decision in Wisconsin v. 
Yoder. 

(D) This is an unsound policy based on the Constitution's reserved 
powers clause. 
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Question 5 refers to the cartoon below. 

5. With whi ch of the following statements would the cartoonist most 
likely agree? 

(A) The government should be able to impose religion on its citizens. 
(8) Elected officials cannot be relig ious. 

(C) There is 11 constant strugg le t<l defi nc the separation of church 
and state. 

(D) The government should provide more help to churches . 

6. In what way do the decisions in Ellgel v. Vitale and Wisconsin v. 
Yoder difTer? 

(A) One suggests a public policy creates an establishment of religion. 
whi le the other suggests a public policy den ies a free exercise of 

religion. 
(B) One was dec ided on free speech grounds and one was decided on 

free press grounds. 

(C) One prese rved the governmental policy and the other struck 
down a governmental policy. 

(D) One decision resu lted from j udici al activism and one resulted 

fromjud iciaJ restra int. 

7. What must a suing pany prove to win a li bel lawsui t? 

(A) A factual mistake was madc in report ing. 

(8) The offending party acted maliciollsly and caused damages. 

(C) All Ull fair crit icism of pubJ ic offici a Is was made. 

(D) His or her reputat ion was tarnished. 
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8. Which of the fol lowing is the most complete summary of the se lective 
incorporation doctrine? 

(A) The selective incorporation process and resulting Jaw represent the 
primary intent orlhe framers of the Fourteenth Amendment. 

(B) The Supreme Court has required states to apply certain rights 
in the Bill or Right s through the Fourteenth Amendment 's due 

process clause, 
ee) The Supreme Court has determi ned that c iti zens have the right to 

own firearms. 

(D) A se paration or church and state is required evcn in states where 
large majori ties or tile popu lation arc st rongly relig ious. 

Questions 9 and 10 refer to the graphic below. 

Opinions about Public Statements Offensive to Minorities 

Total 
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9. Wh ich of the following constitutional issues is represented in the 
graphic? 

(A) Prior restraint 

(8) Clea r and present danger 

(C) Free speech 
(D) Free exe rcise 

10. Whi ch of the followi ng consequences may occur based on the data in 
the graph? 

(A) Restrictions on offe nsive school speech will li kely be eased. 

(B) Americans are likely open to limits on speech in the fu ture. 
(C) Republica ns wi ll be more open to limits on speech than Democrats. 

(D) Men will be more likely than women to make offensive statements 
about minorities. 

FREE-RESPONSE QUESTtONS 

1. Read thc fo llowing statement about the 2010 publicat ion by WikiLeaks, 
under the direction of Julian Assange, of leaked information on State 
Department diplomacy elTorts and intell igence. Arter read ing it, respond 
to A, B, and C below. 

{Sjeveral members of Congress and the Obama Administration 
suggested thaI Assange should indeed face criminal prosecution for 
posting and disseminating to the media thousands of secret diplomatic 
cables containing candid-and often extremely embarrassing-assess­
ments from American diplomats. Senate Minority Leader Mitch McCo­
nnell went so far as to label Assange a high-tech terrorist. "He has done 
enormous damage to our country and I think he needs to be prosecuted 
to the fullest extent of the law. And if that becomes a problem, we need 

to change the law," McConnell said on NBC's Meet the Press Sunday. 
Attorney General Eric Holder on Monday vowed to examine every stat­
ute possible to bring charges against Assange, including some that have 
never before been used 10 prosecute a publ isher. And in the Senate, some 
members are al ready readying a bili l hat could lower the current legal 
threshold for when revealing state secrets is considered a crime. 

-Michael Undenberger, Time, December 2010 

(A) Describe the constitutional principle at issue in thi s even t and how 
the Supreme COlirt helped shape it. 

(8) In the context oflhis scenario, explain how Ihe princ iple described 
in pa rt A affec ts the behav ior of the press. 

(C) In the contex t oflhis scenario. expla in how Ihe interacti ons among 
the three branches relate to the tension between public order and 
individual rights. 
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Average Number of U.S. Deaths Per Year 

from Gun Violence [2011-20151 

Unknown 126n 

Murders (1 1,5641 

I [ 

[ [ [ [ [ 
foull Deal'" (33.860) , 

~~~$~~~~~~~~~?~~~ 
SGllrse: Brady Campaign 

2. Use the information in the graphic to answer the questions below, 

(A) Based on the datu in the graph, identify the most common type of 
death from guns. 

(B) Describe a similarity or difference in the data presented in the 
chart, and draw a conclusion about how a gun-control interest 
group might use Ihis information 10 promote its cause. 

(e) Ex plain how those protecting Second Amendment liberties might 
respond 10 thi s information. 

3. On January 24, 2002, the Juneau [Alaska] School Distri ct sanctioned 
an outdoor even t across the streel from the high school-watching the 
Olympic lorch as it passed by on its journey to Salt Lake City, where 
the winter games were goi ng to be beld . Just as the torch and camera 
crews passed by, student Joseph Frederick unfurled a l4-foot banner 
that sa id "BONG I·IITS 4 Jesus." Principa l Deborah Morse confi scated 
the banner and suspended Frederick for ten days. Al though he appeal ed 
his sllspension, the Juneau School District upheld the suspension, 
arguing that the sign promoted illegal drug use and the school had a 
policy against di sp laying messages that promoted drug usc. Frederick 
sued. A distri ct court decided in favor of the principal. On appeal the 
Ni nth Circuit Court decided thai Frederick's constitutiona l right to free 
speech was abridged because the sc hool had not shown the message 
was disruptive. The case reached the Supreme Court, whicb ruled 5:4 
in Morse v. Frederick in 2007 that the school was within its rights to 
remove the banner and suspend Frederi ck. In the majority opinion , 
Justi ce Roberts argued Ihal students' right 10 free speech in schoo ls 
does n OI ex tend to pro-drug messages, because an important objective 
of the school was to discourage drug use. 
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(A) Identify a similarity between Morse v. Frederick (2002) and Tinker v. 
Des Moilles Illdepelldelll Sclloo{ DiSlriCI ( 1969). 

(8) Based on the similarity identified in part A, explain why the fac ls 
or llle Morse II. Frederick case led to a different holding than the 
hold ing in Tinker. 

(C) Describe how the holding in Morse II, Frederick might affect (or 

not affect) the effort or high school students to hold an assembly on 
school grounds support ing the decriminali zation of marijuana . 

4. Develop an argument that explains whether or not hate speech- speech 
that offends or insults groups based on race, religion, sexual orientation, 
or disabilities- shou ld be ill egal in the Uni ted States. 

In your essay, you must: 
Articu late a defensible claim or thesi s that responds to the prompt and 
establ ishes a line of reasoning 

• Support your claim wilh alleasl TWO pieces of accurate and relevant 
information: 

• At least ONE piccc ofcvidcnci': must be from onc of the following 

foundational documents: 
- The Fi rst Amcndment of the Constitution 

- The Fourtee nth Amendment oCthe Constit ution 

• Use a second piece of evidence from another foundational document 
from tbe li st above or from your study ofcivillibenies 

• Use reasoning to explain why your evidence supports your claimlthcsis 
Res pond to an opposin g or alternative perspective using refutation , 
concess ion , or rebuttal 

WRITING: USE CONCESSION 

As you develop an argument, recognize opposing views that have 
been well reasoned. Doing so is called COl/ceding a point, or makillg a 
concession. When you make a concess ion, you actually strengthen your 
own argument, because you not on ly show you r fa ir-mindedness, but you 
also are ready to provi de reasons why, despite a well-reasoned oppos ing 
view, you still believe your own position is more sound. You may find 
that using the words although. though. and while arc especially useful in 
conceding a point. For example, you may write, "Although supporters of a 
hate speech ban point to other countries where the policy does not appear 
to significan tl y dimini sh indi vidlllli rights, the Court has made clear that 
in the Un ited Stat es on ly certa in classes of spt!l!c h ca n be suppressed, and 
hate speech does not fall in those categories." The use of although puts the 
opposing view in a position subordinate to your view. 
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