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WHO GOVERNS? TO WHAT ENDS?

1. What is the difference between a 1. Does the Constitution tell us what
democracy and a republic? goals the government should serve?

2. What branch of government has the 2. Whose freedom does the Constitu-
greatest power? tion protect?

f you had been alive in 1787, you might have wondered what was going on in Philadel-

phia. A small group of men (all white) were meeting to discuss how the country should

be run. They were not chosen by popular election and they were meeting in secret.
There was no press coverage. A few famous men, such as Patrick Henry of Virginia, had
refused to be delegates, and one state, Rhode Island, sent no delegates at all.

And just what were these men going to do? They were supposed to fix the defects
in the Articles of Confederation, the arrangement under which the former American
colonies had waged war against England. But when the convention was over, no defects
in the Articles had been fixed; instead, a wholly new constitution had been proposed.
And it was a constitution that in the eyes of some people gave too much power to a new
national government.

The goal of the American Revolution was liberty. It was not the first revolution with
that object; it may not have been the last; but it was perhaps the clearest case of a peo-
ple altering the political order violently, simply in order to protect their liberties. Sub-
sequent revolutions had more complicated, or utterly different, objectives. The French
Revolution in 1789 sought not only liberty, but “equality and fraternity.” The Russian
Revolution (1917) and the Chinese Revolution (culminating in 1949) chiefly sought
equality and were little concerned with liberty as we understand it.

The Problem of Liberty

What the American colonists sought to protect when they signed the Declaration of In-
dependence in 1776 were the traditional liberties to which they thought they were en-
titled as British subjects. These liberties included the right to bring their legal cases
before truly independent judges rather than ones subordinate to the king; to be free of
the burden of having British troops quartered in their homes; to engage in trade without
burdensome restrictions; and, of course, to pay no taxes voted by a British Parliament
in which they had no direct representation. During the ten years or more of agitation
and argument leading up to the War of Independence, most colonists believed that
their liberties could be protected while they remained a part of the British Empire.
Slowly but surely opinion shifted. By the time war broke out in 1775, a large number
of colonists (though perhaps not a majority) had reached the conclusion that the
colonies would have to become independent of Great Britain if their liberties were to
be assured. The colonists had many reasons for regarding independence as the only so-
lution, but one is especially important: they no longer had confidence in the English
constitution. This constitution was not a single written document but rather a collec-
tion of laws, charters, and traditional understandings that proclaimed the liberties of
British subjects. Yet these liberties, in the eyes of the colonists, were regularly violated
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Even before the Revolutionary War, many felt that some form of union would be neces-
sary if the rebellious colonies were to survive. In 1774, the Massachusetts Spy portrayed
the colonies as segments of a snake that must “Join or Die.”

despite their constitutional protection. Clearly, then,
the English constitution was an inadequate check on
the abuses of political power. The revolutionary lead-
ers sought an explanation of the insufficiency of the
constitution and found it in human nature.

The Colonial Mind

“A lust for domination is more or less natural to all
parties,” one colonist wrote.! Men will seek power,
many colonists believed, because they are ambitious,
greedy, and easily corrupted. John Adams denounced
the “luxury, effeminacy, and venality” of English pol-
itics; Patrick Henry spoke scathingly of the “corrupt
House of Commons”; and Alexander Hamilton de-
scribed England as “an old, wrinkled, withered, worn-
out hag”® This was in part flamboyant rhetoric
designed to whip up enthusiasm for the conflict, but
it was also deeply revealing of the colonial mind.
Their belief that English politicians—and by implica-
tion, most politicians—tended to be corrupt was the
colonists’ explanation of why the English constitu-
tion was not an adequate guarantee of the liberty of
the citizens. This opinion was to persist and, as we
shall see, profoundly affect the way the Americans
went about designing their own governments.

The liberties the colonists fought to protect were,
they thought, widely understood. They were based not
on the generosity of the king or the language of statutes

but on a “higher law” embodying “natural rights” that
were ordained by God, discoverable in nature and
history, and essential to human progress. These rights,
John Dickinson wrote, “are born with us; exist with
us; and cannot be taken away from us by any human
power.”® There was general agreement that the essen-
tial rights included life, liberty, and property long
before Thomas Jefferson wrote them into the Decla-
ration of Independence. (Jefferson changed “property”
to “the pursuit of happiness,” but almost everybody
else went on talking about property.)

This emphasis on property did not mean that the
American Revolution was thought up by the rich and
wellborn to protect their interests or that there was a
struggle between property owners and the property-
less. In late-eighteenth-century America most people
(except the black slaves) had property of some kind.
The overwhelming majority of citizens were self-
employed—as farmers or artisans—and rather few
people benefited financially by gaining independence
from England. Taxes were higher during and after the
war than before, trade was disrupted by the conflict,
and debts mounted perilously as various expedients
were invented to pay for the struggle. There were, of
course, war profiteers and those who tried to manip-
ulate the currency to their own advantage, but most
Americans at the time of the war saw the conflict
clearly in terms of political rather than economic is-
sues. It was a war of ideology.
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The American colonists’ desire to assert their liberties led in time to a deep hostility to
British government, as when these New Yorkers toppled a statue of King George lli,

melted it down, and used the metal to make bullets.

Everyone recognizes the glowing language with
which Jefferson set out the case for independence in
the second paragraph of the Declaration:

We hold these truths to be self-evident, that all
men are created equal, that they are endowed
by their Creator with certain unalienable Rights,
that among these are Life, Liberty, and the pur-
suit of Happiness.—That to secure these rights,
Governments are instituted among Men, deriv-
ing their just powers from the consent of the
governed—that whenever any Form of Gov-
ernment becomes destructive of these ends, it is
the Right of the People to alter or to abolish it,
and to institute new Government, having its
foundation on such principles, and organizing
its powers in such form, as to them shall seem
most likely to effect their Safety and Happiness.

What almost no one recalls, but what are an essen-
tial part of the Declaration, are the next twenty-seven
paragraphs, in which Jefferson listed, item by item,
the specific complaints the colonists had against
George III and his ministers. None of these items
spoke of social or economic conditions in the col-

onies; all spoke instead of specific violations of polit-
ical liberties. The Declaration was in essence a law-
yer’s brief prefaced by a stirring philosophical claim
that the rights being violated were unalienable—that
is, based on nature and Providence, and not on the
whims or preferences of people. Jefferson, in his orig-
inal draft, added a twenty-eighth complaint—that
the king had allowed the slave trade to continue and
was inciting slaves to revolt against their masters.
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Congress, faced with so contra-
dictory a charge, decided to in-
clude a muted reference to slave
insurrections and omit all refer-

unalienable A

nature or God.

human right based on

ence to the slave trade.

The Real Revolution

The Revolution was more than the War of Indepen-
dence. It began before the war, continued after it, and
involved more than driving out the British army by
force of arms. The real Revolution, as John Adams af-
terward explained in a letter to a friend, was the “rad-
ical change in the principles, opinions, sentiments,
and affections of the people.” This radical change
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had to do with a new vision of what could make po-
litical authority legitimate and personal liberties se-
cure. Government by royal prerogative was rejected;
instead legitimate government would require the
consent of the governed. Political power could not be
exercised on the basis of tradition but only as a result
of a direct grant of power contained in a written con-
stitution. Human liberty existed before government
was organized, and government must respect that
liberty. The legislative branch of government, in
which the people were directly represented, should be
superior to the executive branch.

These were indeed revolutionary ideas. No gov-
ernment at the time had been organized on the basis
of these principles. And to the colonists such notions
were not empty words but rules to be put into imme-
diate practice. In 1776 eight states adopted written
constitutions. Within a few years every former colony
had adopted one except Connecticut and Rhode Is-
land, two states that continued to rely on their colo-
nial charters. Most state constitutions had detailed
bills of rights defining personal liberties, and most
placed the highest political power in the hands of
elected representatives.



Written constitutions, representatives, and bills of
rights are so familiar to us now that we forget how
bold and unprecedented those innovations were in
1776. Indeed, many Americans did not think they
would succeed: such arrangements would be either so
strong that they would threaten liberty or so weak
that they would permit chaos.

The eleven years that elapsed between the Declara-
tion of Independence and the signing of the Consti-
tution in 1787 were years of turmoil, uncertainty, and
fear. George Washington had to wage a bitter, pro-
tracted war without anything resembling a strong na-
tional government to support him. The supply and
financing of his army were based on a series of hasty
improvisations, most badly administered and few ad-
equately supported by the fiercely independent states.
When peace came, many parts of the nation were a
shambles. At least a quarter of New York City was in
ruins, and many other communities were nearly dev-
astated. Though the British lost the war, they still
were powerful on the North American continent,
with an army available in Canada (where many
Americans loyal to Britain had fled) and a large navy
at sea. Spain claimed the Mississippi River valley and
occupied what are now Florida and California. Men
who had left their farms to fight came back to dis-
cover themselves in debt with no money and heavy
taxes. The paper money printed to finance the war
was now virtually worthless.

Weaknesses of the Confederation

The thirteen states had formed only a faint semblance
of a national government with which to bring order
to the nation. The Articles of Confederation, which
went into effect in 1781, created little more than a
“league of friendship” that could not levy taxes or reg-
ulate commerce. Each state retained its sovereignty
and independence, each state (regardless of size) had
one vote in Congress, nine (of thirteen) votes were
required to pass any measure, and the delegates who
cast these votes were picked and paid for by the state
legislatures. Congress did have the power to make
peace, and thus it was able to ratify the treaty with
England in 1783. It could coin money, but there was
precious little to coin; it could appoint the key army
officers, but the army was small and dependent for
support on independent state militias; it was allowed
to run the post office, then, as now, a thankless task
that nobody else wanted. John Hancock, who in 1785
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The Articles of Confederation had made it plain that
the United States was not to have a true national
government but was to be governed by a compact
among sovereign and independent states.

was elected to the meaningless office of “president”
under the Articles, never showed up to take the job.
Several states claimed the unsettled lands in the West,
and they occasionally pressed those claims with guns.
Pennsylvania and Virginia went to war near Pitts-
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burgh, and Vermont threatened
to become part of Canada. There
was no national judicial system to
settle these or other claims among
the states. To amend the Articles
of Confederation, all thirteen
states had to agree.

Articles of
Confederation A

governed America
during the

Revolutionary War.

weak constitution that

Many of the leaders of the
Revolution, such as George Washington and Alexan-
der Hamilton, believed that a stronger national
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John Hancock was proud to have signed the Declaration

of Independence but thought so little of the presidency
under the Articles of Confederation that he never bothered
to accept the job.

government was essential. They lamented the disrup-
tion of commerce and travel caused by the quar-
relsome states and deeply feared the possibility of
foreign military intervention, with England or France
playing one state off against an-

other. A small group of men, con-

Constitutional - ) X
Crmmaniam A ferring at Washington’s home at
meeting in Mount Vernon in 1785, decided to

Philadelphia in 1787
that produced a new
constitution.

call a meeting to discuss trade reg-
ulation. That meeting, held at An-
napolis, Maryland, in September

1786, was not well attended (no
delegates arrived from New England), and so another
meeting, this one in Philadelphia, was called for the
following spring—in May 1787—to consider ways of
remedying the defects of the Confederation.

The Constitutional
Convention

The delegates assembled at Philadelphia at the Con-
stitutional Convention, for what was advertised
(and authorized by Congress) as a meeting to revise
the Articles; they adjourned four months later having
written a wholly new constitution. When they met,

they were keenly aware of the problems of the con-
federacy but far from agreeing as to what should be
done about those problems. The protection of life,
liberty, and property was their objective in 1787 as it
had been in 1776, but they had no accepted political
theory that would tell them what kind of national
government, if any, would serve that goal.

The Lessons of Experience

They had read ancient and modern political history,
only to learn that nothing seemed to work. James
Madison spent a good part of 1786 studying books
sent to him by Thomas Jefferson, then in Paris, in
hopes of finding some model for a workable Ameri-
can republic. He took careful notes on various con-
federacies in ancient Greece and on the more modern
confederacy of the United Netherlands. He reviewed
the history of Switzerland and Poland and the ups
and downs of the Roman republic. He concluded that
there was no model; as he later put it in one of the
Federalist papers, history consists only of beacon
lights “which give warning of the course to be shunned,
without pointing out that which ought to be pur-
sued.”® The problem seemed to be that confederacies
were too weak to govern and tended to collapse from
internal dissension, while all stronger forms of gov-
ernment were so powerful as to trample the liberties
of the citizens.

State Constitutions Madison and the others did not
need to consult history, or even the defects of the Ar-
ticles of Confederation, for illustrations of the prob-
lem. These could be found in the government of the
American states at the time. Pennsylvania and Mas-
sachusetts exemplified two aspects of the problem.
The Pennsylvania constitution, adopted in 1776, cre-
ated the most radically democratic of the new state
regimes. All power was given to a one-house (uni-
cameral) legislature, the Assembly, the members of
which were elected annually for one-year terms. No
legislator could serve more than four years. There was
no governor or president, only an Executive Council
that had few powers. Thomas Paine, whose pam-
phlets had helped precipitate the break with England,
thought the Pennsylvania constitution was the best in
America, and in France philosophers hailed it as the
very embodiment of the principle of rule by the peo-
ple. Though popular in France, it was a good deal less
popular in Philadelphia. The Assembly disfranchised



the Quakers, persecuted conscientious objectors to
the war, ignored the requirement of trial by juries,
and manipulated the judiciary.® To Madison and his
friends the Pennsylvania constitution demonstrated
how a government, though democratic, could be
tyrannical as a result of concentrating all powers into
one set of hands.

The Massachusetts constitution, adopted in 1780,
was a good deal less democratic. There was a clear
separation of powers among the various branches of
government, the directly elected governor could veto
acts of the legislature, and judges served for life. Both
voters and elected officials had to be property own-
ers; the governor, in fact, had to own at least £1,000
worth of property. The principal officeholders had to
swear that they were Christians.

Shays’s Rebellion But if the government of Pennsylva-
nia was thought to be too strong, that of Massachu-
setts seemed too weak, despite its “conservative”
features. In January 1787 a group of ex-Revolution-
ary War soldiers and officers, plagued by debts and
high taxes and fearful of losing their property to
creditors and tax collectors, forcibly prevented the
courts in western Massachusetts from sitting. This
became known as Shays’s Rebellion, after one of the
officers, Daniel Shays. The governor of Massachusetts
asked the Continental Congress to send troops to
suppress the rebellion, but it could not raise the
money or the manpower. Then he turned to his own
state militia, but discovered he did not have one. In
desperation private funds were collected to hire a vol-
unteer army, which marched on Springfield and, with
the firing of a few shots, dispersed the rebels, who fled
into neighboring states.

Shays’s Rebellion, occurring between the aborted
Annapolis and the coming Philadelphia conventions,
had a powerful effect on opinion. Delegates who
might have been reluctant to attend the Philadelphia
meeting, especially those from New England, were
galvanized by the fear that state governments were
about to collapse from internal dissension. George
Washington wrote a friend despairingly: “For God’s
sake, if they [the rebels] have real grievances, redress
them; if they have not, employ the force of govern-
ment against them at once.”” Thomas Jefferson, living
in Paris, took a more detached view: “A little rebellion
now and then is a good thing,” he wrote. “The tree of
liberty must be refreshed from time to time with the
blood of patriots and tyrants.”® Though Jefferson’s

The Constitutional Convention
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The presiding officer at the Constitutional Convention was
George Washington (1732-1799). He participated just once
in the debates, but the effect of his presence was great. He
was a national military hero, and it was generally expected

that he would be the nation’s first president.

detachment might be explained
by the fact that he was in Paris
and not in Springfield, there were
others, like Governor George
Clinton of New York, who shared
the view that no strong cen-
tral government was required.
(Whether Clinton would have

farms as a result of

taxes.

Shays’s Rebellion A
1787 rebellion in which
ex-Revolutionary War
soldiers attempted to
prevent foreclosures of

high interest rates and

agreed about the virtues of
spilled blood, especially his, is another matter.)

The Framers

The Philadelphia convention attracted fifty-five dele-
gates, only about thirty of whom participated regu-
larly in the proceedings. One state, Rhode Island,
refused to send anyone. The convention met during a
miserably hot Philadelphia summer, with the dele-
gates pledged to keep their deliberations secret. The
talkative and party-loving Benjamin Franklin was of-
ten accompanied by other delegates to make sure that
neither wine nor his delight in telling stories would
lead him to divulge delicate secrets.

Those who attended were for the most part
young (Hamilton was thirty; Madison thirty-six) but
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Shays’s Rebellion in western Massachusetts in 1786-
1787 stirred deep fears of anarchy in America. The
ruckus was put down by a hastily assembled militia,
and the rebels were eventually pardoned.

experienced. Fight delegates had signed the Declara-
tion of Independence, seven had been governors,
thirty-four were lawyers and reasonably well-to-do, a
few were wealthy. They were not “intellectuals,” but
men of practical affairs. Thirty-nine had served in the
ineffectual Congress of the Confederation; a third
were veterans of the Continental Army.

Some names made famous by the Revolution were
conspicuously absent. Thomas Jefferson and John
Adams were serving as ministers abroad; Samuel
Adams was ill; Patrick Henry was chosen to attend
but refused, commenting that he “smelled a rat in
Philadelphia, tending toward monarchy.”

The key men at the convention were an odd lot.
George Washington was a very tall, athletic man who
was the best horseman in Virginia and who im-
pressed everyone with his dignity despite decaying
teeth and big eyes. James Madison was the very oppo-
site: quite short with a frail body and not much of an
orator, but possessed of one of the best minds in the
country. Benjamin Franklin, though old and ill, was
the most famous American in the world as a scientist
and writer and always displayed shrewd judgment, at
least when sober. Alexander Hamilton was the illegit-
imate son of a French woman and a Scottish mer-
chant; Alexander had so strong a mind and so

powerful a desire that he succeeded in everything he
did, from being Washington’s aide during the Revolu-
tion to a splendid secretary of the treasury during
Washington’s presidency.

The convention produced not a revision of the Ar-
ticles of Confederation, as it had been authorized to
do, but instead a wholly new written constitution cre-
ating a true national government unlike any that had
existed before. That document is today the world’s
oldest written national constitution. Those who wrote
it were neither saints nor schemers, and the delibera-
tions were not always lofty or philosophical—much
hard bargaining, not a little confusion, and the acci-
dents of personality and time helped shape the final
product. The delegates were split on many issues—
what powers should be given to a central govern-
ment, how the states should be represented, what was
to be done about slavery, the role of the people—each
of which was resolved by a compromise. The speeches
of the delegates (known to us from the detailed notes
kept by Madison) did not explicitly draw on political
philosophy or quote from the writings of philoso-
phers. Everybody present was quite familiar with the
traditional arguments and, on the whole, well read in
history. But though the leading political philosophers
were only rarely mentioned, the debate was pro-
foundly influenced by philosophical beliefs, some
formed by the revolutionary experience and others
by the eleven-year attempt at self-government.

From the debates leading up to the Revolution, the
delegates had drawn a commitment to liberty, which,
despite the abuses sometimes committed in its name,
they continued to share. Their defense of liberty as a
natural right was derived from the writings of the
English philosopher John Locke and based on his view
that such rights are discoverable by reason. In a “state
of nature,” Locke argued, all men cherish and seek to
protect their life, liberty, and property. But in a state
of nature—that is, a society without a government—
the strong can use their liberty to deprive the weak of
theirs. The instinct for self-preservation leads people
to want a government that will prevent this exploita-
tion. But if the government is not itself to deprive its
subjects of their liberty, it must be limited. The chief
limitation on it, he said, should derive from the fact
that it is created, and governs, by the consent of the
governed. People will not agree to be ruled by a gov-
ernment that threatens their liberty; therefore the
government to which they freely choose to submit
themselves will be a limited government designed to
protect liberty.



The Pennsylvania experience as well as the history
of British government led the Framers to doubt
whether popular consent alone would be a suffi-
cient guarantor of liberty. A popular government
may prove too weak (as in Massachusetts) to prevent
one faction from abusing another, or a popular ma-
jority can be tyrannical (as in Pennsylvania). In fact
the tyranny of the majority can be an even graver
threat than rule by the few. In the former case there
may be no defenses for the individual—one lone per-
son cannot count on the succor of public opinion or
the possibility of popular revolt.

The problem, then, was a delicate one: how to de-
vise a government strong enough to preserve order
but not so strong that it would threaten liberty. The
answer, the delegates believed, was not “democracy”
as it was then understood. To many conservatives in
the late-eighteenth century, democracy meant mob
rule—it meant, in short, Shays’s Rebellion (or, if they
had been candid about it, the Boston Tea Party). On
the other hand, aristocracy—the rule of the few—was
no solution, since the few were likely to be self-
seeking. Madison, writing later in the Federalist pa-
pers, put the problem this way:

If men were angels, no government would be
necessary. If angels were to govern men, neither
external nor internal controls on government
would be necessary. In framing a government
which is to be administered by men over men,
the great difficulty lies in this: you must first en-
able the government to control the governed;
and in the next place oblige it to control itself.”

Striking this balance could not be done, Madison
believed, simply by writing a constitution that set lim-
its on what government could do. The example of
British rule over the colonies proved that laws and
customs were inadequate checks on political power.
As he expressed it, “A mere demarcation on parch-
ment of the constitutional limits [of government] is
not a sufficient guard against those encroachments
which lead to a tyrannical concentration of all the

powers of government in the same hands.”!°

The Challenge

The resolution of political issues, great and small, of-
ten depends crucially on how the central question is
phrased. The delegates came to Philadelphia in gen-
eral agreement that there were defects in the Articles

The Challenge

of Confederation that ought to be remedied. Had
they, after convening, decided to make their business
that of listing these defects and debating alternative
remedies for them, the document that emerged would
in all likelihood have been very different from what in
fact was adopted. But immediately after the conven-
tion had organized itself and chosen Washington to
be its presiding officer, the Virginia delegation, led by
Governor Edmund Randolph but relying heavily on
the draftsmanship of James Madison, presented to
the convention a comprehensive plan for a wholly
new national government. The plan quickly became
the major item of business of the meeting; it, and lit-
tle else, was debated for the next two weeks.

The Virginia Plan

When the convention decided to make the Virginia
Plan its agenda, it had fundamentally altered the na-
ture of its task. The business at hand was not to be the
Articles and their defects, but rather how one should
go about designing a true national government. The
Virginia Plan called for a strong national union or-
ganized into three governmental branches—the leg-
islative, executive, and judicial. The legislature was to
be composed of two houses, the first elected directly
by the people and the second chosen by the first house
from among the people nominated by state legisla-
tures. The executive was to be
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chosen by the national legisla-
ture, as were members of a na-
tional judiciary. The executive
and some members of the judi-
ciary were to constitute a “coun-

Virginia Plan
Proposal to create
a strong national
government.

cil of revision” that could veto

acts of the legislature; that veto, in turn, could be
overridden by the legislature. There were other inter-
esting details, but the key features of the Virginia Plan
were two: (1) a national legislature would have su-
preme powers on all matters on which the separate
states were not competent to act, as well as the power
to veto any and all state laws, and (2) at least one
house of the legislature would be elected directly by
the people.

The New Jersey Plan

As the debate went on, the representatives of New
Jersey and other small states became increasingly
worried that the convention was going to write a
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constitution in which the states would be represented
in both houses of Congress on the basis of popula-
tion. If this happened, the smaller states feared they
would always be outvoted by the larger ones, and so,
with William Paterson of New Jersey as their spokes-
man, they introduced a new plan. The New Jersey
Plan proposed to amend, not replace, the old Articles
of Confederation. It enhanced the power of the na-
tional government (though not as much as the Vir-
ginia Plan), but it did so in a way that left the states’
representation in Congress unchanged from the
Articles—each state would have one vote. Thus not
only would the interests of the small states be pro-
tected, but Congress itself would remain to a substan-
tial degree the creature of state governments.

If the New Jersey resolutions had been presented
first and taken up as the major item of business, it is
quite possible that they would have become the frame-
work for the document that finally emerged. But they
were not. Offered after the convention had been dis-
cussing the Virginia Plan for two weeks, the resolu-
tions encountered a reception very different from what
they would have received if introduced earlier. The
debate had the delegates already thinking in terms of
a national government that was more independent of
the states, and thus it had accustomed them to pro-
posals that, under other circumstances, might have
seemed quite radical. On June 19 the first decisive
vote of the convention was taken: seven states pre-
ferred the Virginia Plan, three states the New Jersey
Plan, and one state was split.

With the tide running in favor of a strong national
government, the supporters of the small states had to
shift their strategy. They now began to focus their ef-
forts on ensuring that the small states could not be
outvoted by the larger ones in Congress. One way was
to have the members of the lower house elected by the
state legislatures rather than the

New Jersey Plan
Proposal to create a
weak national

people, with each state getting
the same number of seats rather
than seats proportional to its

government.

Great Compromise
Plan to have a
popularly elected
House based on state
population and a
state-selected Senate,
with two members
for each state.

population.

The debate was long and feel-
ings ran high, so much so that
Benjamin Franklin, at eighty-one
the oldest delegate present, sug-
gested that each day’s meeting
begin with a prayer. It turned out
that the convention could not
even agree on this: Hamilton is

Mural by Barry Faulkner of delegates attending the
Constitutional Convention.

supposed to have objected that the convention did
not need “foreign aid,” and others pointed out that
the group had no funds with which to hire a minister.
And so the argument continued.

The Compromise

Finally, a committee was appointed to meet during
the Fourth of July holidays to work out a compro-
mise, and the convention adjourned to await its
report. Little is known of what went on in that
committee’s session, though some were later to say
that Franklin played a key role in hammering out the
plan that finally emerged. That compromise, the
most important reached at the convention, and later
called the Great Compromise (or sometimes the
Connecticut Compromise), was submitted to the full
convention on July 5 and debated for another week
and a half. The debate might have gone on even
longer, but suddenly the hot weather moderated, and
Monday, July 16, dawned cool and fresh after a
month of misery. On that day the plan was adopted:
five states were in favor, four were opposed, and two



did not vote.* Thus, by the narrowest of margins, the
structure of the national legislature was set as follows:

« A House of Representatives consisting initially of
sixty-five members apportioned among the states
roughly on the basis of population and elected by
the people

« A Senate consisting of two senators from each
state to be chosen by the state legislatures

The Great Compromise reconciled the interests of
small and large states by allowing the former to pre-
dominate in the Senate and the latter in the House.
This reconciliation was necessary to ensure that there
would be support for a strong national government
from small as well as large states. It represented major
concessions on the part of several groups. Madison,
for one, was deeply opposed to the idea of having the
states equally represented in the Senate. He saw in
that a way for the states to hamstring the national
government and much preferred some measure of
proportional representation in both houses. Dele-
gates from other states worried that representation
on the basis of population in the House of Repre-
sentatives would enable the large states to dominate
legislative affairs. Although the margin by which the
compromise was accepted was razor-thin, it held
firm. In time most of the delegates from the dissent-
ing states accepted it.

After the Great Compromise many more issues
had to be resolved, but by now a spirit of accommo-
dation had developed. When one delegate proposed
having Congress choose the president, another, James
Wilson, proposed that he be elected directly by the
people. When neither side of that argument pre-
vailed, a committee invented a plan for an “electoral
college” that would choose the president. When some
delegates wanted the president chosen for a life term,
others proposed a seven-year term, and still others
wanted the term limited to three years without eligi-
bility for reelection. The convention settled on a four-
year term with no bar to reelection. Some states
wanted the Supreme Court picked by the Senate; oth-
ers wanted it chosen by the president. They finally

*The states in favor were Connecticut, Delaware, Maryland,
New Jersey, and North Carolina. Those opposed were Georgia,
Pennsylvania, South Carolina, and Virginia. Massachusetts
was split down the middle; the New York delegates had left the
convention. New Hampshire and Rhode Island were absent.
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agreed to let the justices be nominated by the presi-
dent and then confirmed by the Senate.

Finally, on July 26, the proposals that were already
accepted, together with a bundle of unresolved issues,
were handed over to the Committee of Detail, con-
sisting of five delegates. This committee included
Madison and Gouverneur Morris, who was to be
the chief draftsman of the document that finally
emerged. The committee hardly contented itself with
mere “details,” however. It inserted some new pro-
posals and made changes in old ones, drawing for in-
spiration on existing state constitutions and the
members’ beliefs as to what the other delegates might
accept. On August 6 the report—the first complete
draft of the Constitution—was submitted to the con-
vention. There it was debated, item by item, revised,
amended, and finally, on September 17, approved
by all twelve states in attendance. (Not all delegates
approved, however; three, including Edmund Ran-
dolph, who first submitted the Virginia Plan, refused
to sign.)

The Constitution
and Democracy

A debate continues to rage over whether the Consti-
tution created, or was even intended to create, a dem-
ocratic government. The answer is complex. The
Framers did not intend to create a “pure democracy”—
one in which the people rule directly. For one thing
the size of the country and the distances between set-
tlements would have made that physically impossi-
ble. But more important the Framers worried that a
government in which all citizens directly participate,
as in the New England town meeting, would be a gov-
ernment excessively subject to temporary popular
passions and one in which minority rights would be
insecure. They intended instead to create a republic,
by which they meant a government in which a system
of representation operates. In designing that system
the Framers chose, not without argument, to have the
members of the House of Repre-
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sentatives elected directly by the
people. Some delegates did not
want to go even that far. Elbridge
Gerry of Massachusetts, who re-

republic A

make the decisions.

government in which
elected representatives

fused to sign the Constitution,
argued that though “the people do not want [that is,
lack] virtue,” they are often the “dupes of pretended
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patriots.” Roger Sherman of Connecticut agreed. But
George Mason of Virginia and James Wilson of Penn-
sylvania carried the day when they argued that “no
government could long subsist without the confi-
dence of the people,” and this required “drawing the
most numerous branch of the legislature directly
from the people.” Popular elections for the House
were approved: six states were in favor, two opposed.

But though popular rule was to be one element of
the new government, it was not to be the only one.
State legislatures, not the people, would choose the
senators; electors, not the people directly, would
choose the president. As we have seen, without these
arrangements, there would have been no Constitu-
tion at all, for the small states adamantly opposed any
proposal that would have given undue power to the
large ones. And direct popular election of the presi-
dent would clearly have made the populous states the
dominant ones. In short the Framers wished to ob-
serve the principle of majority rule, but they felt that,
on the most important questions, two kinds of ma-
jorities were essential—a majority of the voters and a
majority of the states.

The power of the Supreme Court to declare an act
of Congress unconstitutional—judicial review—is
also a way of limiting the power of popular majori-
ties. It is not clear whether the Framers intended that
there be judicial review, but there is little doubt that
in the Framers’ minds the fundamental law, the Con-
stitution, had to be safeguarded

judicial review The
power of the courts
to declare laws

against popular passions. They
made the process for amending
the Constitution easier than it had

unconstitutional. been under the Articles but still
federalism relatively difficult.
Government An amendment can be pro-
authority shared by posed either by a two-thirds vote
national ”mtd local of both houses of Congress or by a
SOVETTHTIENTS. national convention called by Con-
enumerated powers o i at the request of two-thirds
Powers given to the h

. of the states.* Once proposed,
national government .
alone. an amendment must be ratified

by three-fourths of the states, ei-

*There have been many attempts to get a new constitutional
convention. In the 1960s thirty-three states, one short of the
required number, requested a convention to consider the
reapportionment of state legislatures. In the 1980s efforts were
made to call a convention to consider amendments to ban
abortions and to require a balanced federal budget.

ther through their legislatures or through special
ratifying conventions in each state. Twenty-seven
amendments have survived this process, all of them
proposed by Congress and all but one (the Twenty-
first Amendment) ratified by state legislatures rather
than state conventions.

In short the answer to the question of whether the
Constitution brought into being a democratic gov-
ernment is yes, if by democracy one means a system of
representative government based on popular con-
sent. The degree of that consent has changed since
1787, and the institutions embodying that consent
can take different forms. One form, rejected in 1787,
gives all political authority to one set of representa-
tives, directly elected by the people. (That is the case,
for example, in most parliamentary regimes, such as
Great Britain, and in some city governments in the
United States.) The other form of democracy is one
in which different sets of officials, chosen directly or
indirectly by different groups of people, share politi-
cal power. (That is the case with the United States and
a few other nations where the separation of powers is
intended to operate.)

Key Principles

The American version of representative democracy
was based on two major principles, the separation of
powers and federalism. In America political power
was to be shared by three separate branches of gov-
ernment; in parliamentary democracies that power
was concentrated in a single, supreme legislature. In
America political authority was divided between a
national government and several state governments—
federalism—whereas in most European systems au-
thority was centralized in the national government.
Neither of these principles was especially controver-
sial at Philadelphia. The delegates began their work in
broad agreement that separated powers and some
measure of federalism were necessary, and both the
Virginia and New Jersey plans contained a version of
each. How much federalism should be written into
the Constitution was quite controversial, however.
Under these two principles, governmental powers
in this country can be divided into three categories.
The powers that are given to the national government
exclusively are the delegated or enumerated powers.
They include the authority to print money, declare
war, make treaties, conduct foreign affairs, and regu-
late commerce among the states and with foreign na-
tions. Those that are given exclusively to the states are
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How Things Work

Checks and Balances

The Constitution creates a system of separate institu-
tions that share powers. Because the three branches
of government share powers, each can (partially)
check the powers of the others. This is the system of
checks and balances. The major checks possessed

c. By refusing to approve a person nominated to
be a judge (Senate only)

The President

1. Can check Congress by vetoing a bill it has passed
2. Can check the federal courts by nominating judges

by each branch are listed below.
Congress
1. Can check the president in these ways:

b. By passing a law over the president’s veto

the president from office

ment (Senate only)

signed (Senate only)

2. Can check the federal courts in these ways:

lower courts

judge from office

a. By refusing to pass a bill the president wants

c. By using the impeachment powers to remove

d. By refusing to approve a presidential appoint-

e. By refusing to ratify a treaty the president has

a. By changing the number and jurisdiction of the

The Courts

1. Can check Congress by declaring a law unconstitu-
tional

2. Can check the president by declaring actions by
him or his subordinates to be unconstitutional or
not authorized by law

In addition to these checks specifically provided
for in the Constitution, each branch has informal
ways of checking the others. For example, the presi-
dent can try to withhold information from Congress
(on the grounds of “executive privilege”), and Con-
gress can try to get information by mounting an
investigation.

The exact meaning of the various checks is ex-
plained in Chapter 13 on Congress, Chapter 14 on the
presidency, and Chapter 16 on the courts.

b. By using the impeachment powers to remove a

the reserved powers and include the power to issue
licenses and to regulate commerce wholly within a
state. Those that are shared by both the national and
the state governments are called concurrent powers
and include collecting taxes, building roads, borrow-
ing money, and having courts.

Government and Human Nature

The desirability of separating powers and leaving the
states equipped with a broad array of rights and re-
sponsibilities was not controversial at the Philadel-
phia convention because the Framers’ experiences
with British rule and state government under the Ar-
ticles had shaped their view of human nature.

These experiences had taught most of the Framers
that people would seek their own advantage in and

out of politics; this pursuit of self-interest, un-
checked, would lead some people to exploit others.
Human nature was good enough to make it possible
to have a decent government that was based on pop-
ular consent, but it was not good
enough to make it inevitable.

checks and balances

One solution to this problem  Authority shared by
would be to improve human na-  three branches of
ture. Ancient political philoso- ~ government.
phers such as Aristotle believed  reserved powers
that the first task of any govern- ~ Powers given to the
ment was to cultivate virtue ~ Sf@tegovernment
among the governed. e

Many Americans were of the ~ concurrentpowers
same mind. To them Americans  *0wers shared by the
would first have to become good national and state

governments.

people before they could have a
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good government. Samuel Adams, a leader of the
Boston Tea Party, said that the new nation must be-
come a “Christian Sparta.” Others spoke of the need
to cultivate frugality, industry, temperance, and sim-
plicity.

But to James Madison and the other architects of
the Constitution, the deliberate cultivation of virtue
would require a government too strong and thus too
dangerous to liberty, at least at the national level. Self-
interest, freely pursued within reasonable limits, was
a more practical and durable solution to the problem
of government than any effort to improve the virtue
of the citizenry. He wanted, he said, to make republi-
can government possible “even in the absence of po-
litical virtue.”

Madison argued that the very self-interest that
leads people toward factionalism and tyranny might,
if properly harnessed by appropriate constitutional
arrangements, provide a source of unity and a guar-
antee of liberty. This harnessing was to be accom-
plished by dividing the offices of the new government
among many people and giving to the holder of each
office the “necessary means and personal motives to
resist encroachments of the others” In this way
“ambition must be made to counteract ambition”
so that “the private interest of every individual may
be a sentinel over the public rights”!! If men were
angels, all this would be unnecessary. But Madison
and the other delegates pragmatically insisted on tak-
ing human nature pretty much as it was, and there-
fore they adopted “this policy of supplying, by

opposite and rival interests,

separation of

the defect of better motives.”!?

The separation of powers would

powers
Clarasiviistaral work, not in spite of the imperfec-
authority is shared tions of human nature, but be-
by three different cause of them.

branches of So also with federalism. By di-
government. viding power between the states

faction A group
with a distinct
political interest.
Federalists Those
who favor a stronger
national
government.
Antifederalists
Those who favor a
weaker national
government.

and the national government, one
level of government can serve as a
check on the other. This should
provide a “double security” to the
rights of the people: “The different
governments will control each
other, at the same time that each
will be controlled by itself”!* This
was especially likely to happen in
America, Madison thought, be-
cause it was a large country filled

with diverse interests—rich and poor, Protestant and
Catholic, northerner and southerner, farmer and
merchant, creditor and debtor. Each of these interests
would constitute a faction that would seek its own
advantage. One faction might come to dominate gov-
ernment, or a part of government, in one place, and a
different and rival faction might dominate it in an-
other. The pulling and hauling among these factions
would prevent any single government—say, that of
New York—from dominating all of government. The
division of powers among several governments
would give to virtually every faction an opportunity
to gain some—but not full—power.

The Constitution
and Liberty

A more difficult question is whether the Constitution
created a system of government that would respect
personal liberties. And that in fact is the question that
was debated in the states when the document was pre-
sented for ratification. The proponents of the Consti-
tution called themselves the Federalists (though they
might more accurately have been called “national-
ists”). The opponents came to be known as the Anti-
federalists (though they might more accurately have
been called “states’ righters”).* To be put into effect,
the Constitution had to be approved at ratifying con-
ventions in at least nine states. This was perhaps the
most democratic feature of the Constitution: it had
to be accepted, not by the existing Congress (still
limping along under the Articles of Confederation),
nor by the state legislatures, but by special conven-
tions elected by the people.

Though democratic, the process established by the
Framers for ratifying the Constitution was techni-
cally illegal. The Articles of Confederation, which still
governed, could be amended only with the approval

*To the delegates a truly “federal” system was one, like the New
Jersey Plan, that allowed for very strong states and a weak na-
tional government. When the New Jersey Plan lost, the dele-
gates who defeated it began using the word federal to describe
their plan even though it called for a stronger national govern-
ment. Thus men who began as “Federalists” at the conven-
tion ultimately became known as “Antifederalists” during the
struggle over ratification.



of all thirteen state legislatures. The Framers wanted
to bypass these legislatures because they feared that,
for reasons of ideology or out of a desire to retain
their powers, the legislators would oppose the Con-
stitution. The Framers wanted ratification with less
than the consent of all thirteen states because they
knew that such unanimity could not be attained. And
indeed the conventions in North Carolina and Rhode
Island did initially reject the Constitution.

The Antifederalist View

The great issue before the state conventions was liberty,
not democracy. The opponents of the new Constitu-
tion, the Antifederalists, had a variety of objections
but were in general united by the belief that liberty
could be secure only in a small republic in which the
rulers were physically close to—and closely checked
by—the ruled. Their central objection was stated by a
group of Antifederalists at the ratifying convention in
an essay published just after they had lost: “a very ex-
tensive territory cannot be governed on the princi-
ples of freedom, otherwise than by a confederation of
republics.”

These dissenters argued that a strong national
government would be distant from the people and
would use its powers to annihilate or absorb the
functions that properly belonged to the states. Con-
gress would tax heavily, the Supreme Court would
overrule state courts, and the president would come
to head a large standing army. (Since all these things
have occurred, we cannot dismiss the Antifederalists
as cranky obstructionists who opposed without jus-
tification the plans of the Framers.) These critics
argued that the nation needed, at best, a loose con-
federation of states, with most of the powers of gov-
ernment kept firmly in the hands of state legislatures
and state courts.

But if a stronger national government was to be
created, the Antifederalists argued, it should be
hedged about with many more restrictions than
those in the constitution then under consideration.
They proposed several such limitations, including
narrowing the jurisdiction of the Supreme Court,
checking the president’s power by creating a council
that would review his actions, leaving military affairs
in the hands of the state militias, increasing the size of
the House of Representatives so that it would reflect a
greater variety of popular interests, and reducing or
eliminating the power of Congress to levy taxes. And
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PENNSYLVANIA

MD
DE
VIRGINIA

ATLANTIC

OCEAN
NORTH CAROLINA

SOUTH
CAROLINA

GEORGIA

[_] strongly in favor, ratified early

[ ] Initially opposed, later ratified

[ ] Ratified initially after close struggle

some of them insisted that a bill of rights be added to
the Constitution.

James Madison gave his answer to these criticisms
in Federalist No. 10 and No. 51 (reprinted in the Ap-
pendix). It was a bold answer, for it flew squarely in
the face of widespread popular sentiment and much
philosophical writing. Following the great French po-
litical philosopher Montesquieu, many Americans
believed that liberty was safe only in small societies
governed either by direct democracy or by large legis-
latures with small districts and frequent turnover
among members.

Madison argued quite the opposite—that liberty
is safest in large (or as he put it, “extended”) re-
publics. In a small community, he said, there will be
relatively few differences in opinion or interest; peo-




32

Chapter 2 The Constitution

The Federalist Papers

In 1787, to help win ratification of the new Constitu-
tion in the New York state convention, Alexander
Hamilton decided to publish a series of articles de-
fending and explaining the document in the New
York City newspapers. He recruited John Jay and
James Madison to help him, and the three of them,
under the pen name “Publius,” wrote eighty-five arti-
cles that appeared from late 1787 through 1788. The
identity of the authors was kept secret at the time,
but we now know that Hamilton wrote fifty-one of
them, Madison twenty-six, and Jay five, and that
Hamilton and Madison jointly authored three.

The Federalist papers probably played only a small
role in securing ratification. Like most legislative bat-
tles, this one was not decisively influenced by philo-
sophical writings. But these essays have had a lasting
value as an authoritative and profound explanation
of the Constitution. Though written for political pur-
poses, the Federalist has become the single most im-
portant piece of American political philosophy ever
produced. Ironically Hamilton and Madison were
later to become political enemies; even at the
Philadelphia convention they had different views of
the kind of government that should be created. But
in 1787-1788 they were united in the belief that the
new constitution was the best that could have been
obtained under the circumstances.

Although Hamilton wrote most of the Federalist
papers, Madison wrote the two most famous arti-
cles—Nos. 10 and 51, reprinted here in the Appendix.
After you have finished this chapter, turn to the Ap-
pendix and try to read them. On your first reading of
the papers you may find Madison’s language difficult
to understand and his ideas overly complex. The fol-
lowing pointers will help you decipher his meaning.

In Federalist No. 10 Madison begins by stating
that “a well constructed Union” can “break and con-
trol the violence of faction.” He goes on to define a
“faction” as any group of citizens who attempt to
advance their ideas or economic interests at the
expense of other citizens, or in ways that conflict with
“the permanent and aggregate interests of the com-

James Madison John Jay

Alexander Hamilton

munity” or “public good.” Thus what Madison terms
“factions” are what we today call “special interests.”
One way to defeat factions, according to Madison,
is to remove whatever causes them to arise in the first
place. This can be attempted in two ways. First, gov-
ernment can deprive people of the liberty they need
to organize: “Liberty is to faction what air is to fire.”
But that is surely a cure “worse than the disease.” Sec-
ond, measures can be taken to make all citizens share
the same ideas, feelings, and economic interests.
However, as Madison observes, some people are
smarter or more hard working than others, and this
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2 }-f‘or 1he j’u:ff);:.’m’m: _\}JC.’;‘.'I.'H}.
ke FEDERALIST, No X.
To the People of the State of MNew-VYork.

AMOUNG  thenumerot® advawtages proififed by
2 well comtruéted Union, fone Jeférves to bz more’
acgurately dsvelopped thanjits’tendency tobreak and.
cu%trol‘the violence, of faftn, . The friend of po-
pular povernmenis, never finds himfelf fo much
alarmed For their charalter and fate, as when he con-
remplates their propenfity ‘to this dangerous vice. He
.will not fail thercfore to fet a due value on -any plan
which, witlicut vielating the principles to which he
.is attached, provides a proper cife for it. The infta-
bility, injuftics and confulion ‘introduced into the
,public councils, have in truth been the moytal di-
“feafes undee whirh popular goveraments have every
where perithed ; as they continue to be the .favorite
_and fruitfdl topics from which the adver{aries to li-
_berty derive their moft fpecious declamations. The
" valuable fnprovements‘made by the American Con-
_Ititutions on the popular models, both ancient and
" moderp; éanhot certuimly be tco much admiired 3 but
it winld'be an unwairantable partiility, to contend
“that they hve 2% "8Feftually obviated the danger on
this fide as was wifhed and expeéted. Complaints are
_every where heard from our molt confiderate and vir-
“t@ols cititens, ‘equally the friends of public and
private faith, and of public and perfonal liberty ;that
our governments are too unftable’; that the pliblic
good is c‘lifr:e%g‘l:dqfi_ in the cc:4idts of rival parties ;
~and‘that mealures are to often decided, not according
“to the tules of juftice, and the rights of the minor
‘party ; but by the fuperior force of an interefted and
over-bearing majority.  However ankioufly we may

“diversity in the faculties” of citizens is bound to re-
sult in different economic interests as some people
acquire more property than others. Consequently,
protecting property rights, not equalizing property
ownership, “is the first object of government.” Even if
everyone shared the same basic economic interests,
they would still find reasons “to vex and oppress each
other” rather than cooperate “for their common
good.” Religious differences, loyalties to different
leaders, even “frivolous and fanciful distinctions” (not
liking how other people dress or their taste in music)
can be fertile soil for factions. In Madison’s view peo-

ple are factious by nature; the “causes of faction” are
“sown” into their very being.

Madison thus proposes a second and, he thinks,
more practical and desirable way of defeating fac-
tion. The way to cure “the mischiefs of faction” is not
by removing its causes but by “controlling its effects.”
Factions will always exist, so the trick is to establish a
form of government that is likely to serve the public
good through the even-handed “regulation of these
various and interfering interests.” Wise and public-
spirited leaders can “adjust these clashing interests
and render them all subservient to the public good,”
but, he cautions, “enlightened statesmen will not al-
ways be at the helm.” (Madison implies that “enlight-
ened statesmen”—such as himself, Washington,
and Jefferson—were at the “helm” of government
in 1787.)

Madison’s proposed cure for the evils of factions is
in fact nothing other than a republican form of gov-
ernment. Use the following questions to guide your
own analysis of Madison’s ideas. Why does Madison
think the problem of a “minority” faction is easy to
handle? Conversely, why is he so troubled by the po-
tential of a majority faction? How does he distinguish
direct democracy from republican government? What
is he getting at when he terms elected representatives
“proper guardians of the public weal,” and why does
he think that “extensive republics” are more likely to
produce such representatives than small ones?

When you are finished with Federalist No. 10, try
your hand at Federalist No. 51. You will find that the
ideas in the former paper anticipate many of those in
the latter. And you will find many points on which
you may or may not agree with Madison. For exam-
ple, do you agree with his assumption that people—
even your best friends or college roommates—are
factious by nature? Likewise, do you agree with his
view that government is “the greatest of all reflec-
tions on human nature”?

By attempting to meet the mind of James Madi-
son, you can sharpen your own mind and deepen
your understanding of American government.
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ple will tend to see the world in much the same way.
If anyone dissents or pursues an individual interest,
he or she will be confronted by a massive majority
and will have few, if any, allies. But in a large republic
there will be many opinions and interests; as a result
it will be hard for a tyrannical majority to form or
organize, and anyone with an unpopular view will
find it easier to acquire allies. If Madison’s argument
seems strange or abstract, ask yourself the following
question: if I have an unpopular opinion, an exotic
lifestyle, or an unconventional interest, will T find

greater security living in a small town or a big city?
By favoring a large republic Madison was not try-
ing to stifle democracy. Rather he was attempting to
show how democratic government really works, and
what can make it work better. To rule, different inter-
ests must come together and form a coalition—that
is, an alliance. In Federalist No. 51 he argued that the
coalitions that formed in a large republic would be
more moderate than those that formed in a small one
because the bigger the republic, the greater the vari-
ety of interests, and thus the more a coalition of the
majority would have to accommodate a diversity of
interests and opinions if it hoped to succeed. He con-
cluded that in a nation the size of the United States,
with its enormous variety of interests, “a coalition of
a majority of the whole society could seldom take place
on any other principles than those of justice and the
general good.” Whether he was right in that predic-
tion is a matter to which we shall

coalition An
alliance of factions.
Bill of Rights First
ten amendments to
the Constitution.

habeas corpus An
order to produce an
arrested person
before a judge.

bill of attainder A
law that declares a
person, without a
trial, to be guilty of a
crime.

ex post facto law A
law that makes an
act criminal
although the act was
legal when it was
committed.

return repeatedly.

The implication of Madison’s
arguments was daring, for he was
suggesting that the national gov-
ernment should be at some dis-
tance from the people and
insulated from their momentary
passions, because the people did
not always want to do the right
thing. Liberty was threatened as
much (or even more) by public
passions and popularly based fac-
tions as by strong governments.
Now the Antifederalists them-
selves had no very lofty view of
human nature, as is evidenced by
the deep suspicion with which
they viewed “power-seeking” office-
holders. What Madison did was
take this view to its logical conclu-

sion, arguing that if people could be corrupted by of-
fice, they could also be corrupted by factional self-in-
terest. Thus the government had to be designed to
prevent both the politicians and the people from us-
ing it for ill-considered or unjust purposes.

To argue in 1787 against the virtues of small
democracies was like arguing against motherhood,
but the argument prevailed, probably because many
citizens were convinced that a reasonably strong na-
tional government was essential if the nation were to
stand united against foreign enemies, facilitate com-
merce among the states, guard against domestic in-
surrections, and keep one faction from oppressing
another. The political realities of the moment and the
recent bitter experiences with the Articles probably
counted for more in ratifying the Constitution than
did Madison’s arguments. His cause was helped by
the fact that, for all their legitimate concerns and their
uncanny instinct for what the future might bring, the
Antifederalists could offer no agreed-upon alterna-
tive to the new Constitution. In politics, then as now,
you cannot beat something with nothing.

But this does not explain why the Framers failed to
add a bill of rights to the Constitution. If they were so
preoccupied with liberty, why didn’t they take this
most obvious step toward protecting liberty, especially
since the Antifederalists were demanding it? Some
historians have suggested that this omission was evi-
dence that liberty was not as important to the Framers
as they claimed. In fact when one delegate suggested
that a bill of rights be drawn up, the state delegations
at the convention unanimously voted the idea down.
There were several reasons for this.

First, the Constitution, as written, did contain a
number of specific guarantees of individual liberty,
including the right of trial by jury in criminal cases
and the privilege of the writ of habeas corpus. The
liberties guaranteed in the Constitution (before the
Bill of Rights was added) are listed below.

« Writ of habeas corpus may not be suspended (ex-
cept during invasion or rebellion).

- No bill of attainder may be passed by Congress or
the states.

« No ex post facto law may be passed by Congress or
the states.

« Right of trial by jury in criminal cases is guaranteed.

« The citizens of each state are entitled to the privi-
leges and immunities of the citizens of every other
state.



« No religious test or qualification for holding fed-
eral office is imposed.

« No law impairing the obligation of contracts may
be passed by the states.

Second, most states in 1787 had bills of rights.
When Elbridge Gerry proposed to the convention
that a federal bill of rights be drafted, Roger Sherman
rose to observe that it was unnecessary because the
state bills of rights were sufficient.!

But third, and perhaps most important, the Framers
thought they were creating a government with spe-
cific, limited powers. It could do, they thought, only
what the Constitution gave it the power to do, and
nowhere in that document was there permission to
infringe on freedom of speech or of the press or to
impose cruel and unusual punishments. Some dele-
gates probably feared that if any serious effort were
made to list the rights that were guaranteed, later of-
ficials might assume that they had the power to do
anything not explicitly forbidden.

Need for a Bill of Rights

Whatever their reasons, the Framers made at least a
tactical and perhaps a fundamental mistake. It quickly
became clear that without at least the promise of a
bill of rights, the Constitution would not be ratified.
Though the small states, pleased by their equal repre-
sentation in the Senate, quickly ratified (in Delaware,
New Jersey, and Georgia, the vote in the conventions
was unanimous), the battle in the large states was in-
tense and the outcome uncertain. In Pennsylvania
Federalist supporters dragged boycotting Antifeder-
alists to the legislature in order to ensure that a quo-
rum was present so that a convention could be called.
There were rumors of other rough tactics.

In Massachusetts the Constitution was approved
by a narrow majority, but only after key leaders prom-
ised to obtain a bill of rights. In Virginia James Madi-
son fought against the fiery Patrick Henry, whose
climactic speech against ratification was dramatically
punctuated by a noisy thunderstorm outside. The
Federalists won by ten votes. In New York Alexander
Hamilton argued the case for six weeks against the
determined opposition of most of the state’s key po-
litical leaders; he carried the day, but only by three
votes, and then only after New York City threatened
to secede from the state if it did not ratify. By June 21,

The Constitution and Liberty

1788, the ninth state—New Hampshire—had rati-
fied, and the Constitution was law.

Despite the bitterness of the ratification struggle,
the new government that took office in 17891790,
headed by President Washington, was greeted enthu-
siastically. By the spring of 1790 all thirteen states had
ratified. There remained, however, the task of fulfill-
ing the promise of a bill of rights. To that end James
Madison introduced into the first session of the First
Congress a set of proposals, many based on the exist-
ing Virginia bill of rights. Twelve were approved by
Congress; ten of these were ratified by the states and
went into effect in 1791. These amendments did not
limit the power of state governments over citizens,
only the power of the federal government. Later the
Fourteenth Amendment, as interpreted by the Su-
preme Court, extended many of the guarantees of the
Bill of Rights to cover state governmental action.

The Constitution and Slavery

Though black slaves amounted to one-third of the
population of the five southern states, nowhere in the
Constitution can one find the word slave or slavery.

To some the failure of the Constitution to address
the question of slavery was a great betrayal of the
promise of the Declaration of Independence that “all
men are created equal.”!® For the Constitution to be
silent on the subject of slavery, and thereby to allow
that odious practice to continue, was to convert, by
implication, the wording of the Declaration to “all
white men are created equal.”

It is easy to accuse the signers of the Declaration
and the Constitution of hypocrisy. They knew of
slavery, many of them owned slaves, and yet they
were silent. Indeed, British opponents of the inde-
pendence movement took special delight in taunting
the colonists about their complaints of being “en-
slaved” to the British Empire while ignoring the slav-
ery in their very midst. Increasingly, revolutionary
leaders during this period spoke to this issue. Thomas
Jefferson had tried to get a clause opposing the slave
trade put into the Declaration of Independence.
James Otis of Boston had attacked slavery and argued
that black as well as white men should be free. As rev-
olutionary fervor mounted, so did northern criticism
of slavery. The Massachusetts legislature and then the
Continental Congress voted to end the slave trade;
Delaware prohibited the importation of slaves; Penn-
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How Things Work
The Bill of Rights

The First Ten Amendments to the Constitution
Grouped by Topic and Purpose

Amendment 6: Right to speedy, public, impartial
trial with defense counsel and right to cross-
examine witnesses.

Amendment 7: Jury trials in civil suits where value
exceeds $20.

Amendment 8: No excessive bail or fines, no cruel
and unusual punishments.

Protections Afforded Citizens to Participate in the
Political Process

Amendment 1: Freedom of religion, speech, press,
and assembly; the right to petition the govern-

ment. Protections of States’ Rights and Unnamed Rights
Protections Against Arbitrary Police and Court of People

Action Amendment 9: Unlisted rights are not necessarily

denied.

Amendment 10: Powers not delegated to the
United States or denied to states are reserved to
the states.

Amendment 4: No unreasonable searches or
seizures.

Amendment 5: Grand jury indictment required to
prosecute a person for a serious crime.

No “double jeopardy” (being tried twice for the same Other Amendments

offense). . . . Amendment 2: Right to bear arms.
Forcing a person to testify against himself or herself . .
enalilaiedl, Amendmgnt 3: Tr'oops may not be quartered in
No loss of life, liberty, or property without due homes in peacetime.
process.

sylvania voted to tax it out of existence; and Con-
necticut and Rhode Island decided that all slaves
brought into those states would automatically be-
come free.

Slavery continued unabated in the South, defended
by some whites because they thought it right, by oth-
ers because they found it useful. But even in the South
there were opponents, though rarely conspicuous ones.
George Mason, a large Virginia slaveholder and a del-
egate to the convention, warned prophetically that
“by an inevitable chain of causes and effects, provi-
dence punishes national sins [slavery] by national
calamities.”"’

The blunt fact, however, was that any effort to use
the Constitution to end slavery would have meant the
end of the Constitution. The southern states would
never have signed a document that seriously inter-
fered with slavery. Without the southern states there
would have been a continuation of the Articles of

Confederation, which would have left each state en-
tirely sovereign and thus entirely free of any prospec-
tive challenge to slavery.

Thus the Framers compromised with slavery; po-
litical scientist Theodore Lowi calls this their Greatest
Compromise.'® Slavery is dealt with in three places in
the Constitution, though never by name. In deter-
mining the representation each state was to have in
the House, “three-fifths of all other persons” (that is,
of slaves) are to be added to “the whole number of
free persons.”? The South originally wanted slaves to
count fully even though, of course, none would be
elected to the House; they settled for counting 60 per-
cent of them. The convention also agreed not to allow
the new government by law or even constitutional
amendment to prohibit the importation of slaves un-
til the year 1808.2° The South thus had twenty years
in which it could acquire more slaves from abroad;
after that Congress was free (but not required) to end



The Motives of the Framers

The Constitution was silent about slavery, and so buying and selling

slaves continued for many years.

the importation. Finally, the Constitution guaranteed
that if a slave were to escape his or her master and flee
to a nonslave state, the slave would be returned by
that state to “the party to whom . . . service or labour
may be due.”?!

The unresolved issue of slavery was to prove the
most explosive question of all. Allowing slavery to
continue was a fateful decision, one that led to the
worst social and political catastrophe in the nation’s
history—the Civil War. The Framers chose to side-
step the issue in order to create a union that, they
hoped, would eventually be strong enough to deal with
the problem when it could no longer be postponed.
The legacy of that choice continues to this day.

The Motives of the Framers

The Framers were not saints or demigods. They were
men with political opinions who also had economic
interests and human failings. It would be a mistake to
conclude that everything they did in 1787 was moti-
vated by a disinterested commitment to the public
good. But it would be an equally great mistake to
think that what they did was nothing but an effort to
line their pockets by producing a government that
would serve their own narrow interests. As in almost

all human endeavors, the Framers acted out of a mix-
ture of motives. What is truly astonishing is that eco-
nomic interests played only a modest role in their
deliberations.

Economic Interests at the Convention

Some of the Framers were wealthy; some were not.
Some owned slaves; some had none. Some were cred-
itors (having loaned money to the Continental Con-
gress or to private parties); some were deeply in debt.
For nearly a century scholars have argued over just
how important these personal interests were in shap-
ing the provisions of the Constitution.

In 1913 Charles Beard, a historian, published a
book—An Economic Interpretation of the Constitu-
tion—arguing that the better-off urban and commer-
cial classes, especially those members who held the
IOUs issued by the government to pay for the Revo-
lutionary War, favored the new Constitution because
they stood to benefit from it.?? But in the 1950s that
view was challenged by historians who, after looking
carefully at what the Framers owned or owed, con-
cluded that one could not explain the Constitution
exclusively or even largely in terms of the economic
interests of those who wrote it.>> Some of the richest
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This late-eighteenth-century cartoon shows the enthusi-
asm many people had for the new Constitution.

delegates, such as Elbridge Gerry of Massachusetts
and George Mason of Virginia, refused to sign the
document, while many of its key backers—James
Madison and James Wilson, for example—were men
of modest means or heavy debts.

In the 1980s a new group of scholars, primarily
economists applying more advanced statistical tech-
niques, found evidence that some economic consid-
erations influenced how the Framers voted on some
issues during the Philadelphia convention. Interestingly,
however, the economic position of the states from
which they came had a greater effect on their votes
than did their own monetary condition.?*

We have already seen how delegates from small
states fought to reduce the power of large states and
how those from slaveowning states made certain that
the Constitution would contain no provision that
would threaten slavery.

But contrary to what Beard asserted, the individ-
ual interests of the Framers themselves did not dom-
inate the convention except in a few cases where a
constitutional provision would have affected them
directly. As you might expect, all slaveowning delegates,

even those who did not live in states where slavery
was commonplace (and several northern delegates
owned slaves), tended to vote for provisions that would
have kept the national government’s power over slav-
ery as weak as possible. However, the effects of other
personal business interests were surprisingly weak.
Some delegates owned a lot of public debt that they
had purchased for low prices. A strong national gov-
ernment of the sort envisaged by the Constitution
was more likely than the weak Continental Congress
to pay off this debt at face value, thus making the del-
egates who owned it much richer. Despite this, the
ownership of public debt had no significant effect on
how the Framers voted in Philadelphia. For example,
five men who among them owned one-third of all the
public securities held by all the delegates voted against
the Constitution. Nor did the big land speculators
vote their interests. Some, such as George Wash-
ington and Robert Morris, favored the Constitu-
tion, while others, such as George Mason and
William Blount, opposed it.?

In sum the Framers tended to represent their
states’ interests on important matters. Since they were
picked by the states to do so, this is exactly what one
would expect. If they had not met in secret, perhaps
they would have voted even more often as their con-
stituents wanted. But except with respect to slavery,
they usually did not vote their own economic inter-
ests. They were reasonably but not wholly disinter-
ested delegates who were probably influenced as much
by personal beliefs as by economics.

Economic Interests and Ratification

At the popularly elected state ratifying conventions,
economic factors played a larger role. Delegates who
were merchants, who lived in cities, who owned large
amounts of western land, who held government IOUs,
and who did not own slaves were more likely to vote
to ratify the new Constitution than were delegates
who were farmers, who did not own public debt, and
who did own slaves.?® There were plenty of exceptions,
however. Small farmers dominated the conventions
in some states where the vote to ratify was unanimous.

Though interests made a difference, they were not
simply elite interests. In most states the great major-
ity of adult white males could vote for delegates to the
ratifying conventions. This means that women and
blacks were excluded from the debates, but by the
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The Motives of the Framers

Elbridge Gerry (left, 1744-1814) was a wealthy Massachusetts merchant and politician
who participated in the convention but refused to sign the Constitution. James Wilson
(right, 1742-1798) of Pennsylvania, a brilliant lawyer and terrible businessman, was the
principal champion of the popular election of the House. Near the end of his life he was
jailed repeatedly for debts incurred as a result of his business speculations.

standards of the time—standards that did not change
for over a century—the ratification process was re-
markably democratic.

The Constitution and Equality

Ideas counted for as much as interests. At stake were
two views of the public good. One, espoused by the
Federalists, was that a reasonable balance of liberty,
order, and progress required a strong national gov-
ernment. The other, defended by the Antifederalists,
was that liberty would not be secure in the hands of a
powerful, distant government; freedom required de-
centralization.

Today that debate has a new focus. The defect of
the Constitution, to some contemporary critics, is
not that the government it created is too strong but
that it is too weak. In particular the national govern-
ment is too weak to resist the pressures of special in-
terests that reflect and perpetuate social inequality.

This criticism reveals how our understanding of
the relationship between liberty and equality has
changed since the Founding. To Jefferson and Madi-
son citizens naturally differed in their talents and
qualities. What had to be guarded against was the use

of governmental power to create unnatural and un-
desirable inequalities. This might happen, for exam-
ple, if political power was concentrated in the hands
of a few people (who could use that power to give
themselves special privileges) or if it was used in ways
that allowed some private parties to acquire exclusive
charters and monopolies. To prevent the inequality
that might result from having too strong a govern-
ment, its powers must be kept strictly limited.

Today some people think of inequality quite dif-
ferently. To them it is the natural social order—the
marketplace and the acquisitive talents of people op-
erating in that marketplace—that leads to undesir-
able inequalities, especially in economic power. The
government should be powerful enough to restrain
these natural tendencies and produce, by law, a greater
degree of equality than society allows when left alone.

To the Framers liberty and (political) equality
were not in conflict; to some people today these two
principles are deeply in conflict. To the Framers the
task was to keep government so limited as to prevent
it from creating the worst inequality—political privi-
lege. To some modern observers the task is to make
government strong enough to reduce what they be-
lieve is the worst inequality—differences in wealth.
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Constitutional Reform:
Modern Views

Almost from the day it was ratified, the Constitution
has been the object of debate over ways in which it
might be improved. These debates have rarely involved
the average citizen, who tends to revere the document
even if he or she cannot recall all its details. Because
of this deep and broad popular support, scholars and
politicians have been wary of attacking the Constitu-
tion or suggesting many wholesale changes. But such
attacks have occurred. During the 1980s—the decade
in which we celebrated the bicentennial of its adop-
tion—we heard a variety of suggestions for improving
the Constitution, ranging from particular amendments
to wholesale revisions. In general there are today, as
in the eighteenth century, two kinds of critics: those
who think the federal government is too weak and
those who think it is too strong.

Reducing the Separation of Powers

To the first kind of critic the chief difficulty with the
Constitution is the separation of powers. By making
every decision the uncertain outcome of the pulling
and hauling between the president and Congress, the
Constitution precludes the emergence—except per-
haps in times of crisis—of the kind of effective na-
tional leadership the country needs. In this view our
nation today faces a number of challenges that re-
quire prompt, decisive, and comprehensive action. Our
problem is gridlock. Our position of international
leadership, the dangerous and unprecedented prolif-
eration of nuclear weapons among the nations of the
globe, and the need to find ways of stimulating eco-
nomic growth while reducing our deficit and con-
serving our environment—all these situations require
that the president be able to formulate and carry out
policies free of some of the pressures and delays from
interest groups and members of Congress tied to lo-
cal interests.

Not only would this increase in presidential author-
ity make for better policies, these critics argue, it would
also help the voters hold the president and his party
accountable for their actions. As matters now stand,
nobody in government can be held responsible for
policies: everybody takes the credit for successes and
nobody takes the blame for failures. Typically the pres-
ident, who tends to be the major source of new pro-
grams, cannot get his policies adopted by Congress

without long delays and much bargaining, the result of
which often is some watered-down compromise that
neither the president nor Congress really likes but that
each must settle for if anything is to be done at all.

Finally, critics of the separation of powers com-
plain that the government agencies responsible for
implementing a program are exposed to undue inter-
ference from legislators and special interests. In this
view the president is supposed to be in charge of the
bureaucracy but in fact must share this authority
with countless members of Congress and congres-
sional committees.

Not all critics of the separation of powers agree
with all these points, nor do they all agree on what
should be done about the problems. But they all have
in common a fear that the separation of powers
makes the president too weak and insufficiently ac-
countable. Their proposals for reducing the separa-
tion of powers include the following:

« Allow the president to appoint members of Con-
gress to serve in the cabinet (the Constitution for-
bids members of Congress from holding any
federal appointive office while in Congress).

« Allow the president to dissolve Congress and call
for a special election (elections now can be held
only on the schedule determined by the calendar).

- Allow Congress to require a president who has lost
its confidence to face the country in a special elec-
tion before his term would normally end.

+ Require the presidential and congressional candi-
dates to run as a team in each congressional dis-
trict; thus a presidential candidate who carries a
given district could be sure that the congressional
candidate of his party would also win in that
district.

- Have the president serve a single six-year term in-
stead of being eligible for up to two four-year
terms; this would presumably free the president to
lead without having to worry about reelection.

+ Lengthen the terms of members of the House of
Representatives from two to four years so that the
entire House would stand for reelection at the
same time as the president.?”

Some of these proposals are offered by critics out
of a desire to make the American system of govern-
ment work more like the British parliamentary sys-
tem, in which, as we shall see in Chapters 13 and 14,
the prime minister is the undisputed leader of the
majority in the British Parliament. The parliamentary
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Were Women Left Out of the Constitution?

In one sense, yes: Women were nowhere mentioned
in the Constitution when it was written in 1787.
Moreover, Article |, which set forth the provisions for
electing members of the House of Representatives,
granted the vote to those people who were allowed
to vote for members of the lower house of the legis-
lature in the states in which they resided. In no state
at the time could women participate in those elec-
tions. In no state could they vote in any elections or
hold any offices. Furthermore, wherever the Consti-
tution uses a pronoun, it uses the masculine form—
he or him.

In another sense, no: Wherever the Constitution or
the Bill of Rights defines a right that people are to
have, it either grants that right to “persons” or “citi-
zens,” not to “men,” or it makes no mention at all of
people or gender. For example:

- “The citizens of each State shall be entitled to all
privileges and immunities of citizens of the several
States.” [Art. 1, sec. 9]

- “No person shall be convicted of treason unless on
the testimony of two witnesses to the same overt
act, or on confession in open court.”

[Art. lll, sec. 3]

- “No bill of attainder or ex post facto law shall be
passed.” [Art. 1, sec. 9]

- “The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreason-
able searches and seizures, shall not be violated.”

[Amend. IV]

« “No person shall be held to answer for a capital, or
otherwise infamous crime, unless on presentment
orindictment of agrand jury . . . nor shall any person
be subject for the same offense to be twice put in
jeopardy of life or limb; . .. nor be deprived of life,
liberty, or property, without due process of law.”

[Amend. V]

- “In all criminal prosecutions the accused shall en-
joy the right to a speedy and public trial, by an im-
partial jury.” [Amend. V]
Moreover, when the qualifications for elective of-

fice are stated, the word person, not man, is used.

- “"No person shall be a Representative who shall not
have attained to the age of twenty-five years.”
[Art. |, sec. 2]
- “"No person shall be a Senator who shall not have
attained to the age of thirty years.”  [Art. |, sec. 3]
- “"No person except a natural born citizen ... shall
be eligible to the office of President; neither shall
any person be eligible to that office who shall not
have attained to the age of thirty-five years.”
[Art. I, sec. 1]

In places the Constitution and the Bill of Rights
used the pronoun he, but always in the context of re-
ferring back to a person or citizen. At the time, and un-
til quite recently, the male pronoun was often used in
legal documents to refer generically to both men and
women.

Thus, though the Constitution did not give women
the right to vote until the Nineteenth Amendment
was ratified in 1920, it did use language that ex-
tended fundamental rights, and access to office, to
women and men equally.

Of course what the Constitution permitted did not
necessarily occur. State and local laws denied to
women rights that in principle they ought to have
enjoyed. Except for a brief period in New Jersey, no
women voted in statewide elections until, in 1869,
they were given the right to cast ballots in territorial
elections in Wyoming.

When women were first elected to Congress, there
was no need to change the Constitution; nothing in it
restricted officeholding to men.

When women were given the right to vote by con-
stitutional amendment, it was not necessary to
amend any existing language in the Constitution, be-
cause nothing in the Constitution itself denied
women the right to vote; the amendment simply
added a new right:

“The right of citizens of the United States to vote

shall not be denied or abridged by the United

States or any state on account of sex.”

[Amend. XIX]

Source: Adapted from Robert Goldwin, “Why Blacks, Women and Jews Are
Not Mentioned in the Constitution,” Commentary (May 1987): 28-33.
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How Things Work

Ways of Amending the Constitution

Under Article V there are two ways to propose  Some Key Facts
amendments to the Constitution and two ways to
ratify them.

Only the first method of proposing an amendment
has been used.

- The second method of ratification has been used
only once, to ratify the Twenty-first Amendment
(repealing Prohibition).

Congress may limit the time within which a pro-
posed amendment must be ratified. The usual lim-
itation has been seven years.

Thousands of proposals have been made, but only
thirty-three have obtained the necessary two-
thirds vote in Congress.

Twenty-seven amendments have been ratified.
The first ten amendments, ratified on December

To Propose an Amendment

1. Two-thirds of both houses of Congress vote to
propose an amendment, or .
2. Two-thirds of the state legislatures ask Congress to
call a national convention to propose amend-
ments. .

To Ratify an Amendment

1. Three-fourths of the state legislatures approve it, .
or .
2. Ratifying conventions in three-fourths of the

states approve it.

system is the major alternative in the world today to
the American separation-of-powers system.

Both the diagnosis and the remedies proposed by
these critics of the separation of powers have been chal-
lenged. Many defenders of our present constitutional
system believe that nations, such as Great Britain, with
a different, more unified political system have done

no better than the United States

amendment A new
provision in the
Constitution that has
been ratified by the

states.

in dealing with the problems of
economic growth, national secu-
rity, and environmental protection.
Moreover, they argue, close con-
gressional scrutiny of presidential

proposals has improved these poli-
cies more often than it has weakened them. Finally,
congressional “interference” in the work of government
agencies is a good way of ensuring that the average cit-
izen can fight back against the bureaucracy; without
that so-called interference, citizens and interest groups
might be helpless before big and powerful agencies.
Each of the specific proposals, defenders of the
present constitutional system argue, would either make
matters worse or have, at best, uncertain effects. Adding
a few members of Congress to the president’s cabinet
would not provide much help in getting his program
through Congress; there are 535 senators and repre-

15,1791, are known as the Bill of Rights.

sentatives, and probably only about half a dozen would
be in the cabinet. Giving either the president or Con-
gress the power to call a special election in between
the regular elections (every two or four years) would
cause needless confusion and great expense; the coun-
try would live under the threat of being in a perpetual
political campaign with even weaker political parties.
Linking the fate of the president and congressional
candidates by having them run as a team in each dis-
trict would reduce the stabilizing and moderating ef-
fect of having them elected separately. A Republican
presidential candidate who wins in the new system
would have a Republican majority in the House; a
Democratic candidate winner would have a Democ-
ratic majority. We might as a result expect dramatic
changes in policy as the political pendulum swung
back and forth. Giving presidents a single six-year
term would indeed free them from the need to worry
about reelection, but it is precisely that worry that
keeps presidents reasonably concerned about what
the American people want.

Making the System Less Democratic

The second kind of critic of the Constitution thinks the
government does too much, not too little. Though



the separation of powers at one time may have slowed
the growth of government and moderated the policies
it adopted, in the last few decades government has
grown helter-skelter. The problem, these critics argue,
is not that democracy is a bad idea but that democ-
racy can produce bad, or at least unintended, results if
the government caters to the special-interest claims of
the citizens rather than to their long-term values.

To see how these unintended results might occur,
imagine a situation in which every citizen thinks the
government grows too big, taxes too heavily, and
spends too much. Each citizen wants the government
made smaller by reducing the benefits other people
get—but not by reducing the benefits he or she gets.
In fact such citizens may even be willing to see their
own benefits cut, provided everybody else’s are cut as
well, and by a like amount.

But the political system attends to individual
wants, not general preferences. It gives aid to farmers,
contracts to industry, grants to professors, pensions
to the elderly, and loans to students. As someone once
said, the government is like an adding machine: dur-
ing elections candidates campaign by promising to
do more for whatever group is dissatisfied with what
the incumbents are doing for it. As a result most elec-
tions bring to office men and women who are com-
mitted to doing more for somebody. The grand total
of all these additions is more for everybody. Few
politicians have an incentive to do less for anybody.

To remedy this state of affairs, these critics suggest
various mechanisms, but principally a constitutional
amendment that would either set a limit on the
amount of money the government could collect in
taxes each year or require that each year the govern-
ment have a balanced budget (that is, not spend more
than it takes in in taxes), or both. In some versions of
these plans an extraordinary majority (say, 60 per-
cent) of Congress could override these limits, and the
limits would not apply in wartime.

The effect of such amendments, the proponents
claim, would be to force Congress and the president
to look at the big picture—the grand total of what
they are spending—rather than just to operate the
adding machine by pushing the “add” button over
and over again. If they could spend only so much
during a given year, they would have to allocate what
they spend among all rival claimants. For example, if
more money were to be spent on the poor, less could
then be spent on the military, or vice versa.

Some critics of an overly powerful federal govern-
ment think these amendments will not be passed or

Constitutional Reform: Modern Views

may prove unworkable; instead they favor enhancing
the president’s power to block spending by giving
him a line-item veto. Most state governors can veto a
particular part of a bill and approve the rest using a
line-item veto. The theory is that such a veto would
better equip the president to stop unwarranted spend-
ing without vetoing the other provisions of a bill. In
1996 President Clinton signed the Line Item Veto Act,
passed by the 104th Congress. But despite its name,
the new law did not give the president full line-item
veto power (only a change in the Constitution could
confer that power). Instead the law gave the president
authority to selectively eliminate individual items in
large appropriations bills, expansions in certain in-
come-transfer programs, and tax breaks (giving the
president what budget experts call enhanced rescission
authority). But it also left Congress free to craft bills
in ways that would give the president few opportuni-
ties to veto (or rescind) favored items. For example,
Congress could still force the president to accept or
reject an entire appropriations bill simply by tagging
on this sentence: “Appropriations provided under
this act (or title or section) shall not be subject to the
provisions of the Line Item Veto Act.” In Clinton et al.
v. New York et al. (1998), the Supreme Court struck
down the 1996 law, holding 6 to 3 that the Constitu-
tion does not allow the president
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to cancel specific items in tax and
spending legislation.

In 2006 President Bush re-
vived the idea of a line-item bill
by proposing a law that, if en-
acted, would allow the president

line-item veto An
executive’s ability to
block a particular
provision in a bill
passed by the

legislature.

to propose specific cuts in a

spending or taxation bill. The cuts would take effect if
Congress, acting under a “fast-track” rule, approved
them by majority vote. Since Congress would have
to act, this law would avoid the objections of the
Supreme Court.

Finally, some critics of a powerful government feel
that the real problem arises not from an excess of
“adding-machine” democracy but from the growth
in the power of the federal courts, as described in
Chapter 16. What these critics would like to do is
devise a set of laws or constitutional amendments
that would narrow the authority of federal courts.

The opponents of these suggestions argue that con-
stitutional amendments to restrict the level of taxes
or to require a balanced budget are unworkable, even
assuming—which they do not—that a smaller govern-
ment is desirable. There is no precise, agreed-upon
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Chapter 2 The Constitution

WHAT WOULD YOU DO?

MEMORANDUM Twenty-Elght States BaCk
To: Elizabeth %\mﬁhony, Arkansas state Proposal fOl' COﬂStltUthnal
senate majority leader Conven-“on

From: George Morris, chief of staff
March 13 LITTLE ROCK

Yeste_rday Pennsylvan_ia’s legislature approved a proposal for a
constitutional convention, becoming the twenty-eighth state to do

Subject: Proposal for a New
Constitutional Convention

In the 1990s, Arkansas and several 0. The Constitution states that Congress shall hold a convention for
other states approved term limits for proposing amendments at the request of two-thirds of the state
their members of Congress, but the legislatures, but it has never happened in U.S. history. Six more
Supreme Court ruled in 1995 that states must approve for Congress to take action, and two announced
states do not have this authority. yesterday that they plan to review similar proposals this wesk. ..

Now term-limit advocates are

pursuing a broader strategy, calling for states to approve

legislation that would require Congress to consider several amendment proposals,
including term limits and abolishing the electoral College to permit the direct popular
election of the president. The Arkansas General Assembly passed such a bill last week,
and several senators in your party have declared their support.

Arguments for:

1. Since the Twenty-second Amendment restricts presidents to two terms, that
members of Congress should face similar limits.

2. Term limits will ensure that national leaders do not become career politicians.

3. The public favors the direct popular election of the president; this constitutional
convention would make possible abolishing the electoral College.

Arguments against:

1. Limiting members of Congress to two terms would increase the power of lobbyists,
congressional staffers, and administrative officials.

2. The Electoral College encourages a two-party system; a direct popular vote for the
president would require runoff elections if no candidate won a majority.

3. The Constitutional Convention of 1787 was held in secret and involved only a few
dozen people; today it would be heavily covered by the press and involve
hundreds, perhaps thousands of people. No one knows what changes it might
make.

Your decision:

Favor legislation: ____ Oppose legislation:




way to measure how much the government spends or
to predict in advance how much it will receive in
taxes during the year; thus defining and enforcing a
“balanced budget” is no easy matter. Since the gov-
ernment can always borrow money, it might easily
evade any spending limits. It has also shown great in-
genuity in spending money in ways that never appear
as part of the regular budget.

The line-item veto may or may not be a good idea.
Unless the Constitution is amended to permit it, fu-
ture presidents will have to do without it. The states,
where some governors have long had the veto, are quite
different from the federal government in power and
responsibilities. Whether a line-item veto would work
as well in Washington, D.C,, as it does in many state
capitals is something that we may simply never know.

Finally, proposals to curtail judicial power are
thinly veiled attacks, the opponents argue, on the
ability of the courts to protect essential citizen rights.
If Congress and the people do not like the way the
Supreme Court has interpreted the Constitution, they
can always amend the Constitution to change a spe-
cific ruling; there is no need to adopt some across-
the-board limitation on court powers.

Who Is Right?

Some of the arguments of these two sets of critics of
the Constitution may strike you as plausible or even

Summary

entirely convincing. Whatever you may ultimately
decide, decide nothing for now. One cannot make or
remake a constitution based entirely on abstract rea-
soning or unproven factual arguments. Even when
the Constitution was first written in 1787, it was
not an exercise in abstract philosophy but rather an
effort to solve pressing, practical problems in the
light of a theory of human nature, the lessons of past
experience, and a close consideration of how govern-
ments in other countries and at other times had
worked.

Just because the Constitution is over two hundred
years old does not mean that it is out-of-date. The
crucial questions are these: How well has it worked
over the long sweep of American history? How well
has it worked compared to the constitutions of other
democratic nations?

The only way to answer those questions is to study
American government closely—with special atten-
tion to its historical evolution and to the practices of
other nations. That is what this book is about. Of
course, even after close study, people will still disagree
about whether our system should be changed. People
want different things and evaluate human experience
according to different beliefs. But if we first under-
stand how, in fact, the government works and why it
has produced the policies it has, we can then argue
more intelligently about how best to achieve our
wants and give expression to our beliefs.

SUMMARY

The Framers of the Constitution sought to create a
government capable of protecting both liberty and
order. The solution they chose—one without prece-
dent at that time—was a government that was based
on a written constitution that combined the princi-
ples of popular consent, the separation of powers,
and federalism.

Popular consent was embodied in the procedure
for choosing the House of Representatives but limited
by the indirect election of senators and the electoral
college system for selecting the president. Political
authority was to be shared by three branches of gov-
ernment in a manner deliberately intended to produce
conflict among these branches. This conflict, moti-
vated by the self-interest of the people occupying each
branch, would, it was hoped, prevent tyranny, even by
a popular majority.

Federalism came to mean a system in which both
the national and state governments had independ-
ent authority. Allocating powers between the two lev-
els of government and devising means to ensure that
neither large nor small states would dominate the
national government required the most delicate com-
promises at the Philadelphia convention. The deci-
sion to do nothing about slavery was another such
compromise.

In the drafting of the Constitution and the struggle
over its ratification in the states, the positions people
took were chiefly determined not by their economic
interests but by a variety of factors. Among these were
profound differences of opinion over whether the state
governments or the national government would be
the best protector of personal liberty.
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RECONSIDERING WHO GOVERNS?

1. What is the difference between a democracy and
a republic?
A democracy means rule by the people; direct
democracy means letting every important issue
be decided by popular vote. A republic is a gov-
ernment in which authority has been given to
elected representatives. The United States is a re-
public in which members of the House of Repre-
sentatives are selected in democratic elections,
members of the Senate (at least initially) were se-

lected by state legislatures, and the courts are
staffed by appointed judges.

2. What branch of government has the greatest
power?

Initially, Congress had the most authority. As we
shall see in later chapters, the president and the
federal courts grew in power, but even so Con-
gress remains the most important institution.

RECONSIDERING TO WHAT ENDS?

1. Does the Constitution tell us what goals the gov-
ernment should serve?
Not really. The preface tells us what the Founders
hoped the federal government would do, but that
preface has no legal authority. By and large, the
government has to set its own goals.

2. Whose freedom does the Constitution protect?

It was intended to protect everybody’s freedom,
except that of slaves. To create a national govern-
ment, it was necessary that the Constitution do

nothing about slavery, but without the Constitu-
tion, there would have been no national govern-
ment to challenge slavery during the Civil War.
Though women are not mentioned, in fact there
is nothing in the Constitution to prevent them
from holding national office or from voting in
federal elections. Voting was to be decided by each
state until the passage of a constitutional amend-
ment (the Nineteenth, ratified in 1920) that pro-
hibited the states from denying the vote to women.
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